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IGNATIUS CHAP, 
(Plaintifr) Appellee, 


f 


Ve 
APSBAL PROM CIRCUIT 


CHUVCH OF AMURICA et ale, GOURT OF COOK couNTY, 


— —— — — — 


Defendants. l 
+ 289714 
2 Lis 62] 
LECLS ERW DALAYYPLE, 
{ Defendent) Appellont. 


Wie PRESIDING JUZTICE SCANLAN DELIVERED THE OPINION OF THR COURT. 


Appeal by Lewis Kent Dalrymple, codefendeant in a complaint 
for the foreclosure of a trust deed, from an order entered May 29, 
1934, deaying sim leave to file an amendment to the petition, 
striking from the files his petition to vacate a deeree pro con- 
fesse entered against him, and ordering that the petition be dis- 
Missed for want of equity. 

Pisintiff, Ignatius Chap, filed hie complcint against 
the Lithuanian National Catholic Church of meriesn, Dalrymple et ale, 
praying for the foreclosure of a trust deed executed by said Chureh, 
im 1921, te ceeure a note for $6,990. On the day the complaint 
was file4 there was also filed an affidevit which states that 
Dalrymple and several other defendants “have gone out of this State 


and om due inquiry cannot be found er are concexled within this 


State, so that precess eonnot be served upon them or any of thems 


that upon duc and diligent inquiry their present place or places 


: ef residence connot be aveertained; end affiant further states that 
the last kaewn place or places of residence of such deiendents is 


1." Upon that affidavit a decree pro confess was entered 
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ageinst Palrymple end other defeadants. The final decree econ- 
tains, inter alia, the following: ‘And the defendents in this 
cause and all persons claiming through er under them, or either 
or emy of them, shall be forever barred and foreclosed from all 
equity of redemption and claim of, in and to seid premisee and ever 
part and pares] thereof which shall have been sold as aforesaid and 
which shall not have been redeemed according to the lawe of this 
state.” Within a year Delrymple presented his verified petition, 
whieh alleges that he had never beon served vith summons in the 
Cause, or served with a copy of the bill, or received any notice by 
mail of the pendency of the cause, and which prays thet the default 
entered against him be set aside and that he be grented leave te 
file his appe=rance and demur, plesd, or answer, to the bill. An 
order wos thereupon entered grenting him leave to file hie anower, 
plee or demurrer. In his answer filed he states, inter alia, that 
his right, title and interest in the premises in question is superior 
paramount and adverse to that of all parties to the suit; denies that 
his interest is inferior and subject to the supposed interest of 
Plaintiff end that plaintiff was entitled to any relief whatsoever 
against him, and he prays thet he be dismissed from the cult. The 
answer else sete forth, st some length, the alleged facts upon whieh 
petitioner bases his title. Thereafter plaintif: filed a motion, 
the nature of which is not shown by the record, but later it was 
withdrawn and the eourt, upon its own motion, entered the following 
orders 

"It Is Hereby Ordered that the «nswer of Lewis Kent 


— filed on the 27th day of February, 1953, be and it is 
ordered to be considered as an amendment to the petition 
of the said Lewis Kent Dalrymple filed on the llth day of 

» 1933, and that both the enever and the petition stomd 
as the petition as amended and filed as of the lith day of 

e 1933, and the complainant, by hiv solicitors, agrees 
that the suswer should be considered as having been filed on the 
—* day ef Februsry, 1935, together with ond as part of the 

tione 
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entered yen the Suiinisedt te Sheree sclt entities ne ee 

or move to strike the same within fi°teen days from this date.“ 
Plaintiff then filed a motion to strike the petition, upon the 
ground that it shows upon ite face that petitioner "has in fact wo 
right, title or interest in the premises in question, and has there- 
fore no right to complain of the deeree." Thereupon Dalrymple 
presented to the couri a propesed amendment to his petition which 
eet forth, in substance, that at the time the complaint was filed 
end for many yeors prior therete he was an actual resident of Chicago 
and resided therein with his family, censisting of a wife and two 
ehildren; thet during 211 of that time his name and correct address 
appeared regulerly in telephone directories and eity directories 
published in the city of Chiesgo; thet at the time the complaint 
amd the affidavit of aon-rezidamee were filed, he resided at 8266 
Throop street, Chicage, ond that he continued to reside there until 
May, 19323 that there was no other person besring the seme name as 
his whose name appecred in the telephone directories ef said citys 
that his address, at the time the complaint was filed, could have 
been easily ascertained and the sllegstion in the affidavit of non- 
residence that his yvesidenece could not upon diligent inquiry be 
found was untrue, and that the first knowledge thet the complaint 
hed been filed came to him sbout the time that he filed his petition 
to vaezte the deeree. Thereafter the court entered the order fram 
which Pelrymplie appenls. 

Dalrymple states his position as follows: “This coe 
defendent who hed never mede any cther claim to the property in 
question except that of 2 paramount, superior and adverse title 
wes improperly made a defendant to this bill; that a eolerable 


jurisdiction was obtained ever him by an untrue affidavit which 


recited that he could mot be found on due inquiry, when a moment's 


exemination of a telephone directory would have disclosed the 
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place ——* with his fomily end where he could heave been 
properly served sccording to lew. A decree was improperly rendered 
against him by a court without jurisdiction barring am’ precluding 
him from all right or title to the property of which he asserts he 

is the owner. in due time and im the proper mode he made application 
to the Court to vacate said deeree so erroneously and improperly 
entered against him and informed the Court that he had a claim of 
title which could not be adjudieated and determined in said cause, 


and asked only that he be permitted to adjudiente his rights in 


such property in a court of competent jurisdiction; that end that 
enlys; the court denied his petition for such relief and permitted 
such decree so entered without juricdiection egainst said co-defendant 
to stand.” In support of his pesition defendent Dalrymple contendgs 


"I, “here a defendant to a bill for the foreclosure 
of « mortgage or trust deed, sets forth in his answer that he has 
title to the property and thet his title is paramount and superior 
to that of the mertgesgor and derived independently of the mortgagor; 
such defendant mast be diamigeed from the suit. The Court in such 
ense is without juriediection to pass upon ami determine the validity 
ef such defendant's ciaim to a paramount and independent title. 
(Citing in suppert of the poe) 


Zexrth Ve ———— 113 Ill. 181. 
ae ve Irons, 300 Ill. 254. 
ve ae * ille 176. 
6 V+ 4c2c2c4 Til. 420. 
cago Title & Trust v. Sdens,s 187 Ille Appe 236. 


ee. Ve Co Me & Neo He Ke Cosy 199 lle Appe 610% 277 
‘ » 45le 


ge v. Bank Directors, 8 ille Appe 410.6 
HA Veo, k, 19 Idle (ppe Gle 
v ° 


— tom, 53 llle ppe 4. 
ith ve @, 60 Ill. Appe 247. 





Ve A » 89 Ill. Appe 293, 
Re Ge Jaeg Ge S31, page 529; Seee 349, page 5443 
Seee 359, page 553. 
Parlin & Orendorf vo Galloway, 95 Tile “ppe S0¢ 


“Ii. The rule that adverse title cannot be litigated upon 
a bill te foreclese a mortgage, is plicable even though the 
Chancellor be of the opinion that such claim of a paramount and 
superior title is without substantial foundations whatever title 
and whatever rights sueh a defendant may have, if any, the Chancellor 


te without jurisdiction te pass upon the same in such proceedings 
Citing in support of the same:) 


. Ve Perrys $3 Ill. 176. 
Ve Land eres 113 Ili. 181. 
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“Tile The only proper parties to a bill of foreclosure 
are the mortgagor and those claiming through or under himy the 
only persons whese estates or liens can be foreclosed or barred 
in such proeeeding are the mortgagor and those whose estates and 
liens have intervened sinee the execution and recording of the 
mortgage. (Citing in support thereof :) 
taker vy. lrons, 300 Ill. 254. 
th Fo deadera, 13 Til. 18h." 
Age te these three contentions plaintiff makes the following admission: 
“We Bave no quarrel with the authorities cited by the defendant under 
these headings, and concede that hed not a decree been entered in 
this ease and did the matter stand on the bill and the answer of 
Dalrymple cleiming edverse and paramount title, then the Court should 
dismiss Dalrymple out of the case; for his olsim of paramount title 
would preelude him from any claim of any right of redemption he might 
theresfter set forthe Such answer would operate as a diselaimer and 
as an estoppel against him." But plaintiff contends that as the 
ease, at the time of the filing of the petition, steod upon a final 
deeree, under the present practice act the petition must show facts 
from which it would appear that Dalrymple had, in fact, a title and 
that it was adverse and paramount to that of plaintiff; thet his 
claim of « paramount and adverse title appears from the allegations 
of the petition to be without substantial foundation, and that the 
pleader, in order te support his claim, is obliged “to deduce and 
allege by way of conclusions” that Dairymple had the title he claims; 
that “a mere sham or pretense of right will not do," but it devolves 
upon the petitioner to allege the facts which make out his title and 
thus establish that the decree is unjust to himg that his petition 
fails in that regard, and, therefore, under the practice act, &t was 
the duty of the lower court to dismiss his petition, as amended, for 
want of equity. 

The fatal weakness in plaintiff's position is that it re- 


quixes the trial court in passing upon « pleading in a foreclosure 


in al 
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proceeding to determine the merits of an adverse title asserted in 
the pleadings 


“In a bill te foreclose a mortgage, not only the mortgage 
but all persons claiming by, through or under him, or under his we 
chain of title, are proper and necessary parties te the vill, and 
when such parties ere brought before the court their rights may be 
passed upon anc settled by a decree, but we have not been referred 
to a single authority which susteins the right of a complainant, in 
such a cas@, to bring in a party whe claims adversely, and have such 
adverse title passed upon and settled by deeree. Indeed, we believe 
the authorities ali are the other way. * * * 


"It has been sugcested by appellee that the title of 
appellant was worthless, - that no judgment or precept was offered 
in evidences upon which te base his sheriff's deeds. Upon the 
suffieieney er insufficiency ef appellant's title we express no 
epinien. We merely decide, as appellant's title, whatever it was, 
appeared to be adverse, the court erred in rendering a decree 
against him, and for this error the deeree will be reversed as to 
appellant, and as to him the bill be dismissed * * *." (Gage v. 
Perrys, 95 Ill. 176. 179-180.) 


"it will be perceived that Mary Bozarth claims to be 

the owner in fee of the mortgaged premises, by a title adverse to 
that of the mortgagor. She does net claim anything under the 
mortgage or under the title of the mortgagor, but independent of 
that title. The court, by rendering a final deeree against her, 
barred ali her rights in defeult of the payment of the mortgage 
indebtedness, assumed to pass on the validity of her title. This, 
it is thought, could net properly be done om a bill to foreclose 
a mortgage. Undoubtedly, the mortgagees were entitled to a 
foreclosure as against the mortgagor, whe it is conceded was the 
owner of the premises at the time the mortgage was made; and if 
their title shell be suffers: te become absolute under such fore- 
closure, the question whether the mortgage title will prevail over 
the title subsequently acquired by Mary Bocarth under the tax deed, 
ean be best tried im a court of law. That is the usual forum in 
which to settle and determine adverse legal titles to real propertye 
In Gage v- Perry, 93 Ill» 176, it was held an adverse claim of title, 
in mo way connected with the title of the mortgagor, was not a proper 
subjeet for consideration in a suit to foreclose the mortgage. 
principle of the case cited would seem to be conclusive of the same 
question in the case now being considered. The questions made on 
the argument as to the validity of the title insisted upon Mary 
Beserth, and whether she could be permitted to acquire a title 
adverse te the mortgage title, were not fairly within the jurisdiction 
of the court to determine, and it was error to bar her rights under 
her alleged deed, whatever they may be, as was attempted to be done 

the deeree. She showld have been left free to asvert her title, 
whatever it may be, if the title of complainants under the mortgage 
should become absolute, and they should seck to obtain possession of 
the premises im an action at law. ‘he court should give complainants 
no writ of assistance, but should leave the parties to test the 
strength of their respective titles in the law courte, where such 
—— are usually cognizable." (Bozarth v- Lamiers, 115 ill. 161, 
185-6 


We find nothing in eee. 50 (8) (111. State Bar State. 


1935), er any other statute applicable to the question before us, te 
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sustain the argument that Doelrymple's right te question the jurise 
diction of the trial court was chenged by the ontry of the decree, 
or that overrules the rule isid down in numerous decisions ef our 
Supreme court. in the late cese of Bank ef hepublie v. Adams Bldg. 
Corpes 359 Ill. 27, the court said (p. 30): 

"They (eross-appellants) do not claim title te any part 


of the premises under cither the mortgagor or the trustee mortgagee 
but their title is claime! under the Midland Club. Parties cannet 


eonfer jurisdiction upen thie court by consent. (Blodgett v. 2B ett 
443 111s 8693 Miller v. Illinois Central, Reilrond tose SEY id Toe 


Bee Ty Te thee aha or the ances Sees ous TRIE ES ee ey 
its own jurisdiction.* 

in Prudential inse (os v+ Hoge, 559 Ill. 36, cited in Bank of Republie 
Ve sdams Bldg. Corpes supra, it was not only held thet the rule in 
Ihlineis is that where a party dees not cluim title through or under 
either mortgasee or mortgagor he is nelther a proper mor a necessary 
party to the foreclosure proceeding and should be diemiseed from the 
euit, and that the only proper parties to a bill te foreclose a 
mortgage are the mortgagor ami the mortgagee an’ those who acquired 
Tights under them subsequent to the mortgage, but it woo further held 
that “the only effect the decree in this case oan have is to foreclose 
the Tien of defendant in error ae against whatever title 1% received 
by the mortgage in question.“ (italies ours.) The petition sets 
ferth thet Dalrymple had title to the property which wee paramount, 
superior end sdverse to that of the mortgagor, and that the court was 
without jurisdiction to pass upon and determine the validity of his 
title. He di¢ not clnsim title under the mortgagor, and he was, there 
fere, not a proper party te the complaint.  Wlaintirf had a right 

to = deeree only as te persons claiming by, through or under the morte 
gagor, or under his chain of title, yet, in the instant ense, where 
Jurisdietion of the persen of Dalrymple was obtained by an affidavit 
the allegations of “hich are subject to grave suspicion, « decree has 
been entered against him by a court without jurisdiction of the sube 
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jeet matter of his title which bars him from esserting any claim 
te the premises in question. The present counsel for plaintiff 
did not represent him ia the foreclosure proce:dings and they 
make no attempt to justify the manner in whieh servies by pub- 
lier.tion was obtained ageinst Dalrymple. 

the erder of the Cireuit eourt of Cook county entered 
May 29, 1934, is reversed, and the cause is remanded with directions 
te allow the proposed suiendment te be filed and to enter a rule upon 
plaintiff to answer the petition of codefendant Dalrymple, and for 
further proceedings not inconsictent with this opinion. 


ORGER ONDSRS BAY 2¢, 1934, REVERSED AND 
GAUSS REMAWOED VITH DIRMCT IONS. 


Sullivan and Friend, Ive, Goneure 
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WILFRED FESTLUND and 
VIGIATTS WSSTLUND, 
Appellees, 


— 


APPEAL g on 
* 


FROSRAL LIFE INGURAWOR COMPANY, 
a corpore tion, 


COURT OF COOK COUNTY. 


282 1.A.6217 


MR, PESSIDING JUSTICY SCANLAW DELIVERED THE OPINION OF THE COURT. 


—— — — — 


\ppellent. 


4n action on an insursnee policy tried before the court 
witheut a jury. “here wes a finding and judgment for plaintiffs 
in the sum of £1,740. Jefendiant oppesle. 

The declaration consisted of o count based upon the policy; 
aleo the common counts and an affidavit of claim. Oefendant pleaded 
the general issue ané special pleas aliasging that the policy was pro- 
cured by false ond freviulent representations. Tho pleas were 
supperted by an affidavit of defense. 

The policy of insurenee is dated June 12, 1928. Barbara 
Adier, the imaured, died on Osteber 25, 1929. The written application 
for the policy is dated June 6, 1928, and contains, inter alia, the 
foliowing: 


"Such policy to be issued without requiring me to undergo 
@ medics] examination and to precure which I do hereby represent and 
declare te said Company that my health is good, my mind sound, ay 
habits temperate, and tht I have had no illness requiring a doctor's 
Gare or treatment, except az herein stated, * * * 


“It further agree and declare that all the statements, ques- 
tions and answers contained in this application ere and shall be 
treated as materiel to the risk and shell form part of the policy 
contract issued to me by the Company and that the whole truth of such 
statements and anawers is the besis of and part of the consideration 
for such insurance on my life, which, if granted, is conditional on 
there having been no intentional or fraudulent misrepresentation or 


suppression of fact by me.” 


ee he 
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The following sre the pertinent questions and enawers contained 
in the application: 


"lOe®e Have you now any ailments, diseases or disorders? If any, 
give details. (newer) one. 


De Have you ever been sick or disabled? Give date of last 
disability Month? Year? (Anewer) Wo. 


Ge Of what diecase or divebility? ( nsawer left blank) 
de Physician consulted Yame Addrese ( newer left blank) 


"ll. Have you ahy physics] or mental defect or infirmity? If so, 
what? (Answer) Mone. 


"13. Have you ever had any of the following diseases? * * * Lumps 
oF swellings? * * * (newer) Noe 


"17. Is there any reason why you ars not a first-class risk for 
life insurenee? ('mewer) None* 


A photostatic copy of the applicetion is attached te the policy. The 
policy contains certein standard previsions required by the statutes 
ef the state, including the following: 

"Thies policy and application therefor, a copy of which is 
hereto attached, shell constitute the entire contract between the 
parties and all stetements made by the insured will in the absence 
of fraud be deemed representations and not warranties and ne suoh 
etatement will avoid the policy or be used in defense to a clais 
thereunder, uwnlecs it is contained in a written application and a 


copy of such applicstion be endorsed upon er attached to the policy 
when issued .* 


At the commencement of the trial defendemt tendered in open 
court the premiums paid on the policy and admitted the execution and 
delivers of it, the death of the insured, and the filing of proof of 
loss in accordance with the terms of the policy. 

After plaintiffs hed made out a prima facie case against 
defendant they objected to the introduction of any evidence by defendant 
upon the ground thet the statutes “previde that if they have any con- 
test for fraud or snything beside the payment of premiums that they 
must contest it within two years. ‘hey nover filed any contest. This 
suit was started after two years from the date of the issuance of 
the polieys* that defendant did not contest the policy until it filed 
ite pleadings in the instent case, and therefore the policy, by its 
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terms, had become incontestable. Plaintiffs' counsel further insisted 
that it wes necessary for defendant, by a suit in cheneesry, to bring 
about a eaneelisiion of the policy before the expiration of the two- 
year period. in the instant case the incontestability clause contained 
in the poliey follievs the form provided by the statute (Cahill's 111. 
Reve St. 1953, ch. 75, pare 375 (5)), and reads in part as follows+ 

"Thies policy shail be incontestable after it shall have 
been in foree during the lifetime of the insured for two years from 
its date * * #,* 

The trial court properly overruled plaintiffs! contention. (See 
Chieage Nat. Life Inge “Os ve Sarbaugh, 337 111. 483.) Indeed, plain- 
tiffe, im their brief in this court, appear te have ebandoned the 
eontention. 

Defendant intreduee? in evidence the signed appliextion for 
the policy and then cslied es « vitness Or. Raymond NM. Kelly, whe testie 
fied that he knew Borbare “dier in her lifetime; that he treated her 
from February 27, 1928, to sometime in July, 1923; that he treeted her 
on Pabrucry 27 ant 29% Moreh 5, 10, 15, 19 and SLy April 3, ll, 15, 
18, 23 and 27} May 7 and 153 June 1 and 29, and July 8; saw her last 
July 31, 1928; that upon «il of the sforeasid dates he saw her in her 
homes; thet on February 27 she head the grippe, nebhritis and frental 
®inusitias thet he gave her modicine te reduce the fever, for the nose, 
and elec to relieve the cendition of the kidneys; that on March 5, 1928, 
she developed bronchitis, which became acute by March 143 thet she had 
then developed thrombo phlebitic, viz., an involvement of the veins of 
the left leg; that in July, 1923, she wae cured of the bronchitis and 
Sinusitis, but still had the thrombe phlebitis trouble; that in treating 
the latter trouble he prescribed the elevation ef the leg, cold 
applications and absolute “quiet” for it os much as poss ibje; that 
later, when the acute inflammation cubsided, he prescribed warm 
applic«tions; that still later he gave her diathermy treatment for 


the ailment; that she did net go back to work during his tres tmontss 
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that thrombe phlebitis is an inflemmstion of the veins resulting in 
the swelling of the legs and pain, and is exugsed by infection, and 
sometimes by injuries. Tefendeant aleo offered evidence tending te 
show that the racerds of the Yestern Nleetric Company showed that 
Barbers “dler war sbeent from her employment from February 27, 1928, 
to *uguet 1, 1928, but we sre unable to determine from the bill of exe 
eeptions whether this tastimony was allowed te stand or was etrieken. 

At the conclusion of the evidence the trial court stated 
that he was strongly opvese’ te permitting insurance companies to issue 
insurenece without « medical examination; thet the law of this state 
should be changed so thst insurance companies would be required te make 
o medical exeaminction before issuing a policy; thet he was coing to find 
for piaintiffsalthough he ess of the opinion that the probabilities were 
thet the judgment would be reversed by the upper court. After analyzing 
the lengthy statement made by the trisl court we conjocture that he wes 
of the opinion thst it is against publie poliey to permit inguranece 
companies to issue insuranes peliciee witheut a medical examination. 
Im concluding hic opinion the court stated that the allmentese of the 
insured were not serious and thet it wae “an outrage’ for defendant te 
Fight the elaim. As neither pleintiffsnor defendant raised the question 
ef publie pelicy it was met an isaue in the ense, and as it is « familiar 
Tule of law that a contract of life insurance which is made in violation 
of an express statutory prohibition, or the terms of which are 
$e public policy, ie illegal and void and no recovery cen be had thereon, 
the action of the trial court in entering a judgment for plaintiffs is 
@iffieult to reconcile with hie opinion. ‘fe may say, however, in refere 
enee to the question of public policy, that only one state, Uassachusetts, 
prohibits the iesuence of insurance policies without previous medical 
@xemination. in eight of the states the amount for which such « poliey 
may be written ie restricted. Cases involving the iseuanee of life 


insurance policies without medical examination hove been before the 


4 c So ae 


pd quttivees aatov ed? TC nottaamelint a9 ot ebside Liq, edmond 
ane anci¥ootat yd Beanen at bas shiag bn» apot end te gnttiors od 


e8Sel ore qrasadel noch, enmanen ieee, take, SmAREE HE T 


azote Lhhd add mock entamgoh, of pidaent ox 9° 


pewolia saw yroulseod alse xenzede amolsqeo 
of 





emivinéen sae Te beatae of 
betade ¢1u0o Leki? edz eonsbive oi) ‘Yo noreckenoe ets SA” 


susvt of selnagemo sonaruech eaedsened, 0° nesogae hanes naw em soaks 
pbade-eitt Yo ca odd Beale: ynodsacdaenne Innbbem « duodsin, eametwant 
hextuper ad bivew wetnagmns, eunatment tds op dopnnde of biwosie 
tt of gation saw oat gett veetteg « gatuel erored motsarimaxe Aaotbem 8 
eww aelttiidadora eH? guts coiniqo etd Ie oe ott tute te printeta 20% 
ede ‘roma ett ot DbaTeVEs ee Aiwow txoargtush arid todd 
ow tutes Late sett we oben snaandade wetegnet, wat 
Idwq tentege of Sk ut noknige odd 20 
conerumnt event ot aeinaqane 
noteiye etd yebketence at 
agmbxoe ton oxog bowwand 
norsesisp 642 Den tet snahece ted xonertiinialg seitbon ah «aiate off, ttglt 
t ot em baw aoues ode nt mest no don omy of qottog olteug 20 
snoent oxet vo soeminany® #604 wat te 
smo tondidong erotwende anorgxe na 30 


eis oF 


—RW —— 
pew oft tad? emt solnoo 


eorecvent $tated of yo skog od 
 polteninere foothom a twodelw onkotiey 


pebtaserr nt vdect at dette? 









at attitedaig “0? soompouh, « abmndne at 
| _seeteov at _revowed awe wom oF of 
attonsmioannad stents 9m0 \ERP andi owes 










·6 


Appellate courts of this state a number of times, but the contention 
that sueh s policy is against publie policy has never been raised, 
and we are not aware of any decision upon that question by the courts 
of the sister atates. VFinintiffs, of course, made no sueh eontention 
in the trial court nor here. Prom anything that we have said, we do 
not wish to be understood as expressing any opinion upon the question 
as to whether it would be a wise or an unwise policy for this state 
to permit the issuence of insurance policies without previous medical 
examinations 

Pleintiffs, in thie court, argue that the finding end judgment 
ef the trial eourt gan be eustnined upon two grounde: (1) that the 
trial court wis mot bound to believe the tevtimeny of Or. Kelly and that 
he may have refused to follow it, and (3) that the trial court was justie- 
fied in vegarding the alieged ailments of the insured ae triviel in 
their charscter and not sufficient te defeat recovery. Plaintiffs 
introduced ne evidence of any kind te contradict the testimony of or. 
Keliy. it is 2 sufficient anever to the suggestion that the Barbara 
Adler whem br. Kelly trested may net have been the Barbara sdler whe 
was insured uniter the policy, to say that it would have been a very 
simple matter for pleintiffse te introduce evidenee to show that Dre 
Kelly did not treat the insured. Counsel for plaintiffs admitted that 
the insured had been ouployed by the “eatern “lectric Company for fourteen 
yeers and that she returne: to her employment suguet 1» 1928, which 
accerds with the testimony of Dr: Kelly that he last called on his patient 
Fuly 31, 19286. The son and dunghter of the ineured, who are the plaine 
tiffs in thie exce, could have destroyed the testimony of Or. Kelly if 
he @id not, in fact, treat their mother. They were not onlled ae wite 
messes. Only ome question was asked the doctor om cross-examination and 
that one indiented plainly that counsel for plaintiffs considered that 
the Barbare Adler who ws treated by the doctor wee the insured. The 
trial court, in his opinion, sssumed that the woman treated was the 
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insured. Ths general cule is that positive Sestimeny aw te pare 
ticular facta, uncontradicted by anyone, should control a decision 
eof the court or jury, but that there may be such an inherent im- 
probability in the statements of » witness as to induce the court 
er jury te disregerd his evidonee evan in the absence of direct 
eonflieting testimony. The menver ef testifying may cive rise te 
doubts of tha witness's sineerity. But br. Kelly is not a party 
to the proceeding, and, so far as the record shows, is a disinterested 
witness, and we are unable te find any inherent improbability in his 
testimeny. The trial court, in hie opinion, did net question the 
eredibility of Dr. Kelly. indeed,» the court assumed that he was telling 
the truth, and in referring ‘oc his testimony the court stated that it 
showed that “there wee nothing seriously the matter with this woman, 
nothing thet the docter did met cure her of. it is a bad attitude fer 
your insurance cowpany ‘co take that pesition im this ease. I will 
tell you, it is «n outrage if you can come in om this kind of a case, 
which is not serious, and defent it. The woman did not have eancer, 
tuberoulesia or sppendicitic; but beesuse she had trivial silmente and 
had a decter you want to come in and fight the claim.” The inetent 
contention is without meri te 

it is a eufficient answer te the second ground urged by 
pisintiffs te say that the record dees mot suztain the position of 
the trial court, or the contention of plaintiffs in this court, that 
the ailments of the insured were trivial and the answers to the 
questions were not material micrepresentations that affected the 
risk and voided the policy. The undisputed evidenee shows that the 
imeured, because of her ailments, was absent from her work for a period 
ef four or five months, during which time she sas under the gare end 
treatment of « physician, at her home; thal he treated her for the 


“ead nasal trouble, nephritic, bronchitio, simusitis and Lhrombe 
—— If the epplicent bed suffered trivial ailments, such as an 
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ordinary cold, stomach ache, or the like, « different situation 
would be presanted. Yor can we sustain plaintiffs’ further arcument 
that the imeured, et the time of mikine the applies ion, may heve had 
me knowledge that she had suffered from diseases or disorders. t 
the time she signed the application, Tune 6, 1926, she was still 
wider the doctor's care ani her condition was such thet she was unable 
te return to her work until cugust 1, 1928. From the undisputed evie 
denee in the cise we must find that the insured, in her application 
for insurance, knowingly made false rapresentations ae to matters 
material to the riske 

In the view that we heve taken of this appeal we de not 
deem 1t necessary te pase upon » mumber ef contentions raised by 
defendant. 

The judgment of the Superior court of Cook county ia 
reversed and judgment vill be entered here in favor of defendant. 


SUDGMIT “eVnsee AND TUNGHENT Here For 
DERINDAME « 


Sullivan and Friend, JJ+5 coneure 
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EDWARD Ge TU, Suecessor Trustee, 
Substituted for fe RAY GLANT, 
Suecessor Trustee, 
Appellee, 
: APPLAL WHOM SUPERIOR 


— — — — — 


— COURT OF COOK COUNTY 
RUSGELL FIRGBAUGH, Indivicually and . ‘ 


Stee, 8 1 : 
an Tenates Appellant. 2 8 1 A. 6 2 I 


MH e PRSEIDING JUSTICE SCANLAN DELIV D THR OPINION OF THE COURT. 


On Vebruery 7, 1934, %. Ray Grant, successor trustee 
under a trust deed securing « bond issue of $170,000 upon certain 
premises, filed a complaint against Russell Tirebeugh, individually 
end ae original trustee under the trust deed, alleging that 
Firebaugh, as acid tructee, had been in possession of the mortgaged 
premises from about February 1, 1950, to January 14, 1933; that he 
had collected $51,496.75 from the premises and after making 
necessary disbursements for operation of the premises had retained 
a@ balanee of [14,629.00 which he refused to deliver to the 
successor trustee on demand. The ease wes tried by Judge Lindsay, 
whe entered a deores finding thet defendant had retained the said 
Dalence and had fniled to secount to plaintiff for it, and ordering 
him, individuslly and as trustee, to pay to plaintiff, successor 
trustee, within ten days, the said sum, with interest at five per 
¢ent from and efter February 26, 1453. ‘Subsequent to the filing 
of the appeal, Sdwerd 0. Tudor, who succeeded H+ Ray Grent as 
successor trustee, «ss substituted by leave of this court as 
appelles. 

im his amended anawer Firebaugh states that about 
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February 1, 1950, the mortgagore in the trust deed, Antonio Bondi 

et sl», were in dsfeuwlt in the payment of interest and principal, 

amd thet he, ac trustes, declared the ontire smount of the ind ebte 
ednews to be in cefault: that he, "sa trustee, by and through the 
Bond & Mortgage Company, his depesitery and agents did enter inte 
possescion of seid premises on or about said date and did ae cone 
tinue im poszcesion thereof until the appointment of Frank J. Spencer 
aa receiver for the resl estate involved herein on January 17, 1933, 
in the Superior Court of Cook County in (foreclosure) case No. 530168 
* * * vherein Russell Firebaugh, ac Trustee, wes complainant and 
<atonio Bondi" eb al, weve defendants. UD. Ray Grant, successor 
trustee, wee substituted os plaintiff in that case. 

Firebsugh contends that a) the time of the filing of 
the instant complaint Judge Jentael, a judge of the Superior court, 
befere whom case Moe 559165 (filed June 30, 1931) wae pending, “had 
full jurisdiction over Ruseq@ll Firebaugh, as trustee, ani of B. Ray 
Grant, suecessor trustee;" that after tho death of said judge the 
fereclosure esse wan sasigned te Judges Lewia; that dbegeause of the 
pendency ef tit ense Judge Lindeay had no jurisdiction in the 
instant preeceding of the persons or the subject matter involved 
therein, and had no legel or eouitable right te require an accounting 
from Firebanch individuslly or as trustees, that Prank J. Spenoer, 
reeeiver in couse No. 839165, is the only person legully entitled te 
eollect sny moneys that micht be due from Virebough individually 
or as truatec. 

When the heering of the instent case commenced, counsel 
for Firebough did not reise any question of jurisdiction, but during 
the exerination of Grent, successor trustee, plaintiff sought to 
prove by the witness that he had never reevived an accounting from 
Vircbaugh, whereupon the latter'n counsel objceted to the evidence 
upon the ground that the receiver in the foreclosure proceeding was 
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the only proper poreon to make a demand upon Firebsugh for an 
sccounting amd that 2 demand by the successer trustee would cone 
stitute an interference with the reeeiver in his duties and would 
subject the succeseor trustee to contempt proceedings in the feore- 
glosure suit. The court then, and several times thereafter during 
the hosring, stated thet the instant proeeeding did net contemplate 
interference with the Jurisdiction of the court hearing the foree 
closure proceeding nor did it seek to control any funds which were 
in the possession ef the receiver er under the contrel of that 
court; that the sole inquiry in the instant preceeding eoncerned 
the rente collected by Tirecbaugh, ss trustee, from the particular 
building betwoen the date he took possession, control and manage- 
ment ef the enme aad the date when the reesiver was appointed by 
Judge Gentzel in the foreclosure procesding. The only anawer of 
counsel for Pirebaugh to the court's position wis that a demand by 
the successor in trust for an aecounting wes an attempt te interfere 
with the receiver apsointed by Judge Gentsel. There is no merit in 
Firebaugh’s position. The foreclosure bill was brought against 
the owner of the eculty of redemption and other persons having an 
interest in the property subordinate to the lien of the first 
mortgece. The bondholders were not made parties, and while it is 
true thet the owner of the property would be entitled to credit for 
any moneys collected by the originel trustee, nevertheless, the 


actual disposition the trustee mede of the money collected by him 


was immaterial in that proceeding. In the instent case the successor 


trustee acted for the benefit ef the bondholders and sought an 
accounting of the rent monsys collected by Virebaugh, the original 
trustee. In the foreclosure procecsing a final order like the one 
im the instent ease could not have been entered, and the one that 
was here entered im uo way interferes with the jurisdiction of the 


court in the foreclosure proceeding. Other good grounds why there 
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is no merit in the instant contention might be urged, if it were 
necessary. The euthorities cited by Firebaugh in support of his 
position differ from the present ease upen the facts. 

That there is $14,629.95 due from the rents collected 
during the peried that Firebaugh, as trustee, was in possession 
maid contrel of the building upon the premises connot be seriously 
disputed. Indeed, his evidence clesrly establishes that feet. 
He testified that the audit meade by Ashley, Reidy & Company, which 
showed that there was a balance of $14,629.95 due from Bond & 
Mortgage Company te the trustee on «ccount of the rents collected 
curing the period in question, was correct, but that Bond & Mortgage 
Company had never paid him that sum or any part of it. He contends 
that the moneys collected from the real estate were not reecived and 
kept by him as trustee; that “they were all psid to the Bond & 
Mortgage Company agent of the vondholders and trustee's depositarye* 
In support of thie contention he refers te section 1, Article 2, of 
the trust dee¢?. Theat section refers only to moneys paid by the 
mortgsgors monthly on account of principal and interest, moneys 
paid on aeceunt of federel tax, an’ fer prepayment or redemption 
of bonds. it has no applicction to moneys collected by the trustee 
from the operation of the mortgered premisese He also refers to 
Article @, Section 1, whieh provides that in case of default the 
trustee may take possession of tho premises and operate the same, 
but dose not contain any provision thet gives the trustee the right 
te deposit any of the moneys received ss rents with Bond & Mortgage 
Company, or that makes Bond 4 Mortgace Company the agent of the 
bondholders and trustee's depositary for any rents deposited with 
it. Page 6 of the abstract, to which we are referred, does not 
follow the record sequentiolly and it is so artfully drafted that 
it would appear therefrom thet Article 8 or «rticle 9 contains a 
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provision thet Bond & Mortgage Company was made the agent of the 
bondholders te receive the rents collected from the building while 
Firebaugh, as trustee, was in possession and control of the same. 
We are not called upon to decide whether or not if the trust deed 
had contained such a provision it would be binding upon the bond- 
holders, in view of the peculiar relationship that existed between 
Firebaugh and Bond & Mortgage Company, as shown by the evidence. 
By reference to the record we find that Article 9 refers solely to 
foreclosure, sele and distribution. 

There is no provision in the trust deed giving any right 
to Bond & Mortgage Company to operate the mortgaged premises. Fire-~ 
Daugh, as trustee, was given the right to take possession of the 
building after defeult in payments and to manage and control the 
SAME o it is clear that he, as trustee, took possession of the 
premises and operated them during the period in question and that 
the rent moneys were collected by him ae trustee. In his amended 
answer he states that upon the default of the mortgagors he declared 
the entire amount of the indebtedness secured by the trust deed te 
be in default, and that "Bussell Firebaugh, as Trustee, by and 
through the Bond & Mertgage Company, his depository and agent, did 
enter inte possession of said premises on or about said date and 
did se continue in possession thereof until the appointment of 
Frank J. Spencer as receiver for the real estate involved herein 
on January 17, 1933." (italics ours.) Firebaugh testified that 
as trustee he took possession of the property December 17, 1931, 
and thet he continued te operate it as trustee until sometime in 
January, 1933; that the rents “were collected under the name of 
Russell Firebaugh, trustee, by - we had » building manager out 
there and that building mansger reported to Grant, and Grant 
supervised the collection of the rents. * * * Q- You had certain 
representatives who acted for you as trustee, collecting the rents, 
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didn't your A. “ell, whether it wes that way or whether Grant 
was acting as the sgent of the Bond & Mortgage Company is a legal 
conclusion that [ am net sure of." On May 16, 1931, he sent the 
following netice to the tenants of the buildings 


"May 16th 
1932 


*To the Tenants of the building 
leeated at Ve “s Core 5S. Central 
& dams Ste, Chicege- 


"You are hereby notified that Antenio Bondi is no longer agent 
for Russeli Fivrebatugh, as Trustes, and is not authorized te 
eolleet the rents from the building st the Northeast Corner, 
Se Central Avenue and <dams Street, Chicago. 


"You are further notified thet Mre and Mrs. I. ‘c Besinger have 
been appointed managere of thie building and are authorized te 
e@liect the rente, menage the building and handle a11 complaints. 


"You are further netified net to pay any more rent to Antonio 
Bendi in the future and you will be held liable fer any ront paid 


t@ antenio Bendi efter this date. 
"Bupeell Firebangh 
Russell Firebaugh, ac Trustee. 


"Nr. and Mrs. Sesinger 
will reside at the 
above building." 


Before he took possession ef the premises, om February 1, 1950, 
Firebaugh gent the following letter te Huntington & Company, whe 
had been acting =« agente im the calicetion of the rents of the 


premises 


“PHS BOND & MORTGAGE COMPANY 
BRSPABLISHED 1895 
11 South La Selle Street 
Telephone Hendolph 4500 
Chicage 


“September 9, 1929-6 


"Huntington & ¢ ® 
5609 W. Madison str eat, 
Chicago, Illinois. 


"Gentlemens 


"You and each of are individually, severally and collectively 
notified that — weiiewadamed has eleeted to, and has, served 
notice upon the tenants of the building located at the 3. B- 
eorner S. Central venue and ¥. ‘dame Street, Chicago, upon 
whieh you have been scting as Agent under and by virtue of a 
certain deed of trust, recorded as Document #8920092. 





de tD codec co (aw ded? ow 3f teddate ,tioy »A toy a abhh ‘i 
Segel a2 ai Yoaqam® epagtuo¥ 6 bool ad? te dmeye ef’ eo gattoe aaw 
ol? dren ed ,f00L dL Yok nO) 6%. 2 ovum Sen me L dedd nobemienee 
tguidiled alt te atmaneds ed? of sottan yatwellot 


| ey 5 aaa edema ‘eit 
| lee 
| bitvw els to sénenot odd 
| . af ; fa | 
s0Q29 t* é 
duege tognel on al thmol olnoins ies hel tizon ie ous woY* 
oe? beaivodiwes dom al bre « oo ere P 


etonto0 deeedixol ed? ta gpuibiiud eld 
sogenld® »s0etd8 ameb\ bas onmeva Lotdmed 8 


— emmet oh eerie 


ofbses bra got ar hg Ayden Saag yy 


* or eh Fs 1) — — feb * 
? esta Lhnot olnedm, of 





J 23 
——————— —* 
eOS0L ol Yrarrdet ao sasches ent to webacounas tees £43 
edw syanquod A mozpnttoati of tosdel guiwotict eld snes Mgundevi 


' ; oa i s a) 8) 90 
est? to einot eff? te molsoeiion edd mi ainege we potion mood bad 


* R ca wa! 
son imorg 


YuAUEOD SDADTHOM 4 deo mT? 7 en 
GeaL « “ f oe Sa! 
Soords efiek ol ir 
068d da kobnn A 3 | * 
> ood 


o080L 4? todmstqet” 





Ts 


“Copy of special Registered Mad2 notice ia attached her *with, 


“Plense be advised thet if you attempt to cellect the rents of 
said premises, or in any Way interfere with the undersigned in 
the collection ef snid Tents, that you will be held iieble for 
say demage aceruing by reason thereof. 


“Flease accept this as direet aad constructive netice in the 
above premises. 
“Very truly yours, 


"Russell Firebeugh  __ 
Russell Firebough, as Trustee 
under Becument Me. 8920092 

"he * 

Firebaugh also sent the Following letter to the tenents of the 

building: 

“September 9, 
1926 
"To the Tenants of the Columbus Park Apartments, leeated at 
Me “es Corner 3. Central ‘Venue and 
Veo dams Street, Chicago, lllineis. 

"(1) You are hereby notified that there has been a default in 
the covenants of the first mortgage trust deed on your 
building. 

"(2) The first mortgage trust deed contains a provision that 
in the event of a defoult, the trustee may elect to notify 


all tenants to pay their rent direct 40 the trustee or the 
Trustee's agent. 

"“(3) The trust deed further provides that if the tenant faile te 
d@ this after having reesived « notice, that the tenant is 
still lieble for the rent; even though the tenant may have 
paid it to the agent ef the evner, or otherwise, 

*(4) You are hereby notified that the trustee elects te have you 
make payment direct te The Bond & Mortgage Company, 11 South 
La Selle Street, Chicocee 

“Very truly yours, 


"Russell Firebeugh, 
ae Trustee under Decument /8920092,* 


Grant, suecessor in trust, testified that he was en employee of Bond 

& Mortgage Company "for sbout fourteen yesrs and continued until about 
the middle of January, 19333" that “the rents (from the premises in 
question) were collected by Biscinger & Yest and turned over to the 
office (ef Bond & Mortgage Company), for Russell Firebough, as trustee. 
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** * The receipts were signed by Russell Firebaugh, ag trustee, 
Ur. Firebaugh made collections through agents as trustee, * & « 
The money that Yirebaugh, as trustee, turned ever te the Bond & 
Yortgage Company was put in the general account." The witness 
further testifies that Firebaugh as trustee under other trust deeds 
eOllected the rents in the same Ways that the office ef Russell 
Firebaugh was also the office of Send & Mortgage Company. 

Firebauugh contends that as trustee he "wag not liable fer 
the default ef en agent such as the Bond & Mortgage Uo. welected 
with reasomable care, unless he is guilty of ‘willful misconduct 
and grese negligence’ in the selecting of ssid agent." In support 
of this contention he reiterates the argument that under the 
provisions of the trust dead Bend & Mertgage Company was made the 
egent of the bondholders in + eeelving the amounts colleeted from 
the rente. ‘hat we have already said on that subjeet is sufficient. 

Bond & Mortgage Company wes not a bank: it was engaged 
in the business of market ing aad underwriting reel estate securities. 
Firebaugh and the company had a joint office. He was the president 
and general manaser of the company and its principsl steckholder. 
‘He testified that he queased that he was chairman of the beard of 
directors, He wos made trustee in sll of the many bond issues of 
Bond & Mortgage Company. He further testified that all of the 
numerous allewanees made by the courts to him as trustee for services 
fendered by him under the trust deeds negotiated by the company be- 
Jenged to the company and were turned over by him to ity that ‘_y 


activities os trustee were mainly those of an instrumentality of the 


In January, 1934, » receiver was appointed 





fer Bond & Mortgage Company by the United States court and the assets 
of the company were turned ever to thet officer. Firebmgh testified 
that at the time the receiver took possession the company owed 
Russell Firebaugh, trustee, under various trust deeds, “not over 
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eighty" thousand dollars; that he allowed all of the moneys 
e@llected fram the rentals of the building te be deposited "in 

the general account of the Sond & Mortgage Company;" that around 
1930 Bond & Mortgage Company owed his mother, on account of a loan 
made by her to it, “about eighty some thousand dollarss” that the 
company hed given her certain collateral to secure the payment of 
the indebtedness an’ that he later put up “ae additional security, 
ecOllateral security, to gusrantee the company's indebtedness to 
her,” hie 8,900 shares of stock in the companys He further testi- 
fied: “I was not able te pay all just debts in the ordinary course 
of business on Februcry 7, 1934." Frem his testimony it a vears 
that at the time of the trial he had no assets save “a few little 
personal things” and “a ferty foot bont." He first stated that he 
owned a vacent lot at 217 Siegel street, but he afterward admitted 
that he had treneferred it. Firebaugh took possession of the 
premises on December 17, 1931, and immediately commenced to turn 
over the rents cellected to the company, and he continued that 
practice until the receiver took possession on Janusry 17, 1933. 

It would appear from hie own testimony thet he realized in 1930 
that the fimancial condition of the company wee not strong. Wever- 
thelese, he continued to turn over to the company the rente from 
the building without obtaining any security of any kind who teoever, 
and he persisted in this prxetice until the company wee foreed inte 
the hands of a receiver. The great depression was »lresdy on when 
he took eh-rce of the building, and it is a matter of conmon 
knowledge thet during the depression companies like Bend & Wortgage 
Company were seriously involved. Yet, he took no steps to withdraw 
the funds er to obtain any « ecurity for the payment of the same, 
although Bond & Mortgage Company was practically his company and 
he controlled it. He steted that he was an instrument of Bond & 
Mortgage Company in his “activities as trustee," and he seems to have 
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intentionally disregarded his duties and obligations as a trustee. 
Under the facts ef the cases the rent moneys turned ever to the 
company were but loans to it. In his doelings he seted in a dual 
capacity.  «s trustes he turned the ronts over te the company, and 
ag president and manager of the company he, in effect, received 
them and esused the moneys to be diverted to purposes contrary te 
the interests of the boncholders for whom he had collected them 
The conduct of Firobaugh as trustee under the trust deed in question 
constituted wilful misconduct anc gross negligence. 

In conclusion we may acy thet he cites several eases de~ 
cided by thie court whieh he claims approve Section 1, -rtiele 2, 
ef the trust deed end whieh he claims approve his right te depesit 
che rents with Bond & Mortgage Companys The validity of section 1 
is not invely«d in this procesding and, as we have heretofore pointed 
out, that section has no applicstion to a situstion where the trustee 
operated the mortgaged premices sfter default. Wone of the cases 
sited construes “ection 1, (rticle 2, or even refers to it. In 
discussing the cases cited counsel peresicta in assuming that Bond & 
Mortgage Company was the agent of the bondholders in reesiving the 
rents. 

The doerce entered is fully justified under the facts and 


the law, It should be and it is affirmed. 
APYIPMEDe 


Sullivan and Friend, JJe, coneure 


. 
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FANNIE VATSON, Beneficiary 
eof JAMES WATSON, Deceased, 


) 
Appellees, ASPEAL FROM MUNTOIPAL 
ve ! COURT OF CHICAGO. 
METEOPOLITAN LIF’ Iwsuraner } 
Meee, } 2821.4. 6974 


MRe PRESIDING JUSTIoR SCANLAN DELIVERED THE OPINION OF THE COURT. 


An action of the fourth class in the Municipal court of 
Chieago upon a poliey of Life insurance igsued by defendant in the 
sum ef $1,000, There was « trial by the court without jury and 
a findine ana Judgment in favor of Plaintiff end against defendant 
for $900. Defendant appeals. 

Plaintiff alleges in her statement of claim that defendant 
issued, on February 21, 1933, a policy of life insurance on the life 
of her son, Jemes Vateon, in which she was named as beneficiary; that 
the policy was in full foree when he died, on June 29, 19333 that 
she has requested defendant to pay the amount of the policy to her 
but it has refused to pay her seid sum. The affidavit of merite 
filed by defendant etates, inter alia, that the policy was issued 
pursuant to an applicetien signed by James Watson; that he answered 
_ the questions contained in the applicotion; that in said application 

he stated that the statements and answers therein were correct and 
whelly true and that they would form the basis of the contract of 
insurance if one were issued; that the application was attached te 
and made a part of the policy; that in the application Watson wee 


asked the following questions, and gave the following answers: 
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*“Oecupation: Student, Hyde Pk He. SehoeR. xact auties of 
Gecupations studying. Former Occupations (Within the last ten 
yeers): Seme. [lace of Business. By whom employed: Stony 
island Aye. Hyde Pk. H. Schools" that these answers were false 
and untrue and known by lim to be false and untrue; that if the 
aid questions hed been answered truthfully the policy would not 
have been issued; that upon the date of the = pplication Wateon was 
an excenvict, on porvle from the ‘tate Reformatery at Pontiac, 
Tilinoie; thet he wes mot and never hac been » student at Hyde Park 
high school. the affidevit sdmits liability of defendant in the 
sum of $8.34, the amount of premiums paid, and elleges that seid gum 
has besu teniered to pleimtiff anc refused. 

On Sugust 21, 1954, by agreement of the parties, a jury 
Was waived and the cotise wee submitted te the court. “At the outset 
ef the hesring it war stated by counsel that the parties “agreed 
fairly well on the facts" and thet the enee might be submitted te 
the court “on a statement of fact3" that the only faet upon which 
they did not agree related tc what occurred at the time that the 
appliestion was signed; that plaintiff insisted that the insured 
stated to the agent of defendant company who jovuk the application 
that he hed been sent to the reform sehool at Pontiac upon a charge 
of robbery and that the insured wae frank in his answers to all 
questions. The bill ef exceptions shows that the following then 


occurred: 


“The Court: * * * Let the record show that the case is 
submitted to me on written briefs ond argument. * * * 


"My. Welsh (attorney for defendent)s 411 right. Jury 
waived, submitted to the court on a statement of facts on briefs, 


continued te next Monday, thet ie, 1 take it, mot for a decision. 
Yeu want to get the briefs in next Monday, end you will pases upon 


the ease at whatever time Your Honor has read." 


The bill of exceptions then showe the following! 
“Statement of facts im brief submitted to the Court om 
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Susust 27, 1954» »b Hoynes O'Cenner & ublnkam, attorneys for th 
efendant, Ne Topelites Life Insuranee Company . ’ 


"'This is an action by Fannie Watson against the 
Metropolitan Life Insurances Colipeny upon a policy of inouranee No. 
8191502, issued upmthe life of one James Watsen, with the present 
Plaintiff named ag beneficiary. Thig policy was issued February 
21, 1933, upon the application of James Vatson which application 
was made on February ¥p S955, and is uttaehed and mace a part of 
the above mentioned poliey. 


"fhe application in part A contains the following 
question: Uste of Birth? Amawer: October Sl, 1913. Age nenrest 
birthdsy? Answer: 19 years. The actual date of birth is October 
$1, 1910, and bis actual ege Wee 22 yearr, 


#tin Far6 A of anid application the following questions 
appeert “Occupation? If more than One, state all. Wature of 
employer's businsas,." Amawered: "Student, Hyde Park Kigh School," 

duties of occupation’* Anawer: "Studying." “Former ecou-~- 
pations within the lest ten (10) yenrs?" Answer: "Same," 


"'tames Vatson, the insureds, instead ef being « student 
at Hyde Park High School had been in the State Reformatory at Pentiae 
from December 20, 1928 to Februery 4, 1933, for the crime of robbery, 
and at the time the applicsetion wag Signed, he wag on probation fr om 
seid Reformatory. It ig conceded that he had never been & student 
at Hyde Park High Schoel. if the defendant insurance company had 
known of the true facts it would never have issued said policy. 


"*On June 29, 1933, James ‘eteon wes killed in an attempted 
robbery and the coroner's gury returned a verdict of justifiable 
homicide. 


"'The premiwas paid in are in the sum of $6034 whieh sum 
has already been tendered te the Plaintiff and refused and which sum 
is hereby tendered by this defendant to this Plaintiff in full satia- 
faction of a1] claims and demends of every kind and nature against 
this defendant ,'* 


"Statement of facts in brief Submitted to the Court on \ugust 
£27, 1934, by Davie J. Ueddox, attorney for the plaintiff, Fannie 
-atson, beneficiary of James Sateen, Deceased: 


"'Lee Phillips, local agent ef the Metropolitan Life 

Insuranee Company, of New York, solicited and wrote on spplication 
for an insurance policy of 1000.00 on the life of Jomes “atson, of 
11498 S. Loomia Street, Chiesge, Illinois, on the $th day of February, 
1933; that the semi-annual premium of $8034 wos paid, that on the 
19th day of Pebrusry, 1933, the policy wes iseued by the home office 
in Mew York, and daliverss to the applicant in Chicago, Illineias 
that on the 29th day of June, 1933, the insured eame to his death by 
gun shot wounds; that due proofs of death and beneficial interest was 
made and submitted to the kome office, in New York; thet at the time 
that the application was made the applicant had served a term in the 
illineis State heformatory, for boys, at Pontiac, Illinois, which 
facts were comminicated to agent Leo Phillipe ot the time he vas 
eoliciting the application; that efter proof of ¢ cath was submitted 
to the home office, the home office orderei an investigation, and 
86 & Tesult of said investigation, agent Leo Phillips was dismissed 
frem the employ of the defendésnt insurance compenys,pg¢ peyment on 
the policy was rejected, and an offer made to return premium paide 

intiff, Fannie vatson, as beneficiary, broucht suit for the face 
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value of the policy, ani the defendant set up the defense of mise 
representation and concealment of facta material to the risk as 

to occupation, by the insured in part "A" ef the appliention. The 
application wis written and the questions asked and answered in the 
presence of kro. Yuunte Yoteon, beneficiary, and mother of »ppliecant 
and “rs. Verna Daniels. 7 


"*fhe defendant offered the testimo 
the disersdited and dismissed agent, thet he an the mon ag 
question in part "A" of the appliestion blank as they were given te 
him by the appiiesnt and that the applicant atated thet his occupation 
was a student studyins at the Hyde Park Hich Sehool, in Chieago, and 
that he was not informed that the appliecent haa aeTvedt n term in the 
Tllinois Reformatery, for boys, at e@nting, Illineis, and was on parole 


“'The plaintiff offered the testimony of herse 
Verna Daniels, her doughter, to show thot ear where ipa at ra 
time that the application was solicited and written, and that the 
applicant informed the agent, Lea Phillips, in their presence that 
he had just returned from the Illinois State Neformatery at Pontiac, 
Illinois, where he hed serve? « sentence, being charged with a crime 
of which he was not guilty and his lawyer had foreed him io plead 
guilty, in order to cet out on parele, and that he had no money to 
pay the premium on e policy becouse he was unemployed, and that 
applicant informed the agent that he finished school while there and 
showed the agent his diplema end that the agent replied, that ta ell 
right, thet won't sffeet your insurance, let me write you Up, and 
efter more than an hour's psysussion and talk, and the applieant 
continuing to assure the agent thet he did not have the money to pay 
the first premium on the policy, the agent, Leo Phillipe, turned te 
Pannie ‘atson, the mother and asked her if she would pay the first 
premium on a policy for the applicant? fter some discussion she 
agreed to pay the premium on a $500.00 inauranee poliey for the 
applicant, but the agent insietud thet she pay for a $1990.90 poliey 
since it was but a very little more and would give her twiee the 
amount of protection, she was eonvineed and paid ‘or the $1090.00 
policy then the agent asked the applicant his age and full name and 
wrote that in Pert “A" of the application blank, and osked the 
applicant to sign the application blank, saying that he would fill in 
the other later that he had all of the fects, and applicant signed 
without rending or hearing the questions read. 


"ttm May £9th 1934, Leo Phillips oppeared in Court to 
testify in bemelf of thse pgiaintiff and steted upon being interrogated 
in the presence of the plaintiff end Mrs. Verna Daniels by the 
attorney for plaintiff, relative to the application, that the insured 
stated all the facts to him about being in vontiee heformatory and 
that the only school mentioned by the applicent was the one on the 
diploma that the applicant showed him ot the time the application was 
written, and that he wrote Hyde Perk Hich Scheel in the appliestion 
bhemk after he left the home of the applicont, and ended by wmying 
what differenee does it make, anyway the company knows that school 
means « yvoestion and not an occupation, this in the lousiast deal I 


ever sawe’ * 
The bill of exeeptions then shows that at a session of the court held 
Cetober 15, 1954, the following occurred: 

"The Court: Wverything is stipulated here, as to the facts 


in the ense, excepting one thing. They sry that he wo not a high 
sehool student. The matter came up before me and I heerd your argue 
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ment about it. ‘Then something was ssid about your offer in evi- 
denes to show that the agent knew that he was not a high sehool 
student, and that he told -- the agent knew he was an ex-convict. 

“Mr. Meddex (attorney for plaintiff): That is right. 

"fhe Court: Then I allowed them (defendant) te teke 
thie deposition. I don't think it makes eo much differenee with 
me about thie case. If don't think you have got quite as good a 
record im the exse if you go up, for me to rule the way that you 
ask me to here, 2s you would the way | have ruled. They have got 
their depesition, and 1 wouldn't know what he ssid. 

“My. Maddext "ell, your Honor. 

"The Court: What did he say in his deposition? I don't 
think the representation he wae a high-school student is material, 
eo that dispanses with that. You ean offer your deposition inte 
the recerd. If will sustain the objection to it. You can read the 
depositions into your record.* 

it is evident that the bill of exceptions does net show 
all that transpires before the trial court. it eufficiently appears, 
however, that defendant did not stipulate thet plaintiff's stetement 
ef facte eas to what oecurred at the time of the signing of the 
application was correct, an’ thet the court allowed defendant to take 
the deposition of Len Phillips in reference to the disputed question. 
Shen, finaliy, the euse was again ealied for hearing, neither plain- 
tiff ner her dsuchter testified and plainti/’ offered no svidenee on 
the subject of what tranepired at the time of the signing of the 
appliestion. BSefendent effered the deposition of Fhillips. The 
trial court sustained plaintiff's objection to its intreduetion but 
allowed it to be read into the record. Phillips testified - in the 
deposition ~ that he exlled at the home of Fomie Yatson to collect 
certain industrial policy premiums that were due upon six industrial 
policies that had been issued by defendant company to members of the 
Yateon family; that he there saw a young man whom he had never seen 
pefere and asked Mrs. *atson whe he wast that she replied that he 
was her son James; thet he asked Jomes to take out a policy in 
defendant company, and efter some conversstion and sles talk he 


succeeded in getting Jemes' permission to make out en application for 
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insurances that he, the Witness, filled out the application blank; 
that Jomes furnished the answers and the Witness wrote them éown 

as givens thet he had AG reseon to doubt the truth of the stetements 
made by James; thet the latter mever told him that he hed been aecuned 
of crime, ant that “ennie ateon never gave him any information in 
reference to the pames thet James, at the time, did not inform him 
that he had been confined in the Illincis State Reformatery fer Boys, 
at Pontiac, nor did the mother inform him of such fact; that the 
mother confirmed James! statement that he was a high echool student + 
that he, the witness, had a0 knowledge, «t the time of the making out 
of the applicstion, that ‘ateon had served time in the {llinois State 
Reformatory. ‘ttached to the deposition of Phillips were photestatic 
copies of the application, the médicel examination, and the report made 
by Phillips to defendant after the application had been signed. Plaine 
Sif! stremuously contends that certain answers made by Phillips in 
that repert show conclusively that his testimony given in the 
deposition upon the disputed question was false, but in our view of 
this appeal we are not eslled upon to pase upen that contention, 

Defendant states ite theory of the case as follows: 

"The defendant's theory ef the case is that false state- 
ments of material facts with referenes to applicant's occupation 
were made in the application and that if the true fects were stated 
by James Watson in his application for the policy sued upon, it 
would not have been isaued by the defendant. The policy is void 
and the sole liability ef the defendant is for the premiums paid 
Which were tendered to the plaintiff and by her refused, 

“The plainti rf sought to inject the elements of knowledge 
end waiver on the part ef the éefendant’s sgent, into the ense but 
the statement of claim alleged no such knowledge and there was 
absolutely ao svidence to support it. The facts shown by the evi- 
denee are that the agent did not know the true facts as to the 
@pplicant's former conviction for robbery." 

Ag to defendant's contention that the alleged waiver by the agent of 
defendent was not set forth in plaintiff's statement of olsim and that 
therefore no recovery could be had on that ground, it is sufficient to 


say thet in setions of the fourth class in the Municipal court of 
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Chiesgo the pleadings «re not controlling and that the rights of 
the parties «re dependent upen the evidenee adduced at the trial. 

So far as the record shows, there is but one theory ef fact upon 
whieh plaintif’ can recover in this case, viz., that the insured 
made true answers te the questions in the application for insuranee 
and thet fealee answers were inserted in the application by Lee 
Philiips, the agent of the defendent company. The record shows that 
Plaintiff introduced no svidence to support this theery of fact and 
plaintiff is foreed to the position thet her statement of focts rub- 
mitted to the court was secepted by defendant “without reservation 
er ebjcetion,” but the record dees not suppert this claim. On the 
contrery, it shows that the trial court recognized that the parties 
agreed upon all of the material facts save one, vize, what oecurred 
at the time of the signing of the applic-tion,. 

From a esreful resding of the bill of exceptions we are 
satisfied that this case was tried in a most unsatisfactery way and 
that justices will be best served by a retrial of it. In fairness 
te the trial court 1% must be stated that he heard part of the ease 
on “ugust 21, 1934, part of i¢ on October 15, 1934, that the state- 
ments of facte were submitted on  ugust 27, 1934, and that the revere 
gal of the judgment is, in the main, the result of the manner in 
which the case wae presented to him by the counsel. If, in the next 
trial, plaintiff relies upon the som theory of fact in respect te 
the aigning of the applicction, the deposition of Phillips will, of 
eourse, be competent. 

The judgment of the Municipal court of Chicago is reversed 


and the esuse is remanded for a new trisl. 


JUPGINT REVERSED AND CAUSE REMANDED 
FOR A Mav ThLALe 


Sulliven and Friend, JJ., coneure 
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DAVID He. L2NT. and 
Proper? J. JOUTRAS, ; 
Appellece, APPEAL FROM “UPei1OR couRY 


Ve OF COOK ouNrTyY. 


MILLER HUBBER PRO WCTS > 0 re 5, 4 
COMPANY, @ bo — Oo Pes L.A. © 22 


— — Cat nee —— — 


Mi» PRESIDING JUHTICH SCAMLANM DELIVERED THR OPLWION OF THE counT, 


Phsintiffs sued defendant Miller Rubber Products Company, 
@ corporation, in the “uperier eceurt of Cook county, to recover 
eommiasions slieged te be dus them “under the terms of the tri+ 
partite contract between plsintiffs, defendant, and the “sodlawn 
Services Company.” fter defendant Willer Subber Preducte Company 
(hereinsfter e-lled Miller Company) had filed sn emended answer 
te the compiaint, plaintiffs move’ the cours to enter judgment in 
their faver and egeinet seid defendant in the sum of 53,915, upon 
the greund that esi¢ gum “appears to be due from the admissions 
eonteined in the snewer of the defendent.” The judgment order 
entered wpen the motion containe the following! 
"Ga thie day eome the plaintiffs to this sult by their 

— —— and on motion of glaintiffe ntiermey it ts ordered that 

& summary juiguent be and the anme is horsby entered he ein tn 
faver of the pleintiffe end sgainat the defendant for the sum of 

Thousand Tro Hundred “ighty Five Dollars snd twenty cents 

whieh the Court finds due on the plesdinge ef the defendent filed 
in this enuse. * * ** 
Just prier te the <ntry of juigment an order was entered allowing 
‘eodlawn Service Company (hereinafter exlled Service Company) to 
intervene as 2 defendant. Miller Company appecls, end complains 
that the judgment entered upon the pleadings was improper, as the 


answer set up several good defenses to the claim, 
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When the entire amenie< answer is considered in connection 
with plaintiffs’ complaint, we are of the opinion that the judguent 
cemnet be justified upon the theery of admissions contained in the 
enewer, nor upen any Other ground. Miller Company admite o contract 
with plaintiffs «ac thet it seld te ‘orviee Company, intervening 
éefendent, certain rein cepes thereunder, an’ thot it erecited eere 
tain amounts to the secgunt ef pleintiff Joutras and alee certain 
enounte to the account ef plaintiff Lentzpbut the onewer alleges that 
it entered inte the contrict vith plaintiffs because of certain false 
and fraudulent representations made by plaintiffs te defendent and 
that the contract was therefore veid. It slse alleges that serviee 
Company hes notified it chet the tripartite contraet was null and 
void beevuse 1¢ waa entered inte by the (arviee Company because of 
fales and freudulent representations mace by plaintiffe to it, and 
that it hes demanded of Miller/*the roturn of 12 cums that have been 
pate by Yecdlewn “ervice Company, «© corporation, te this defendent on 
seceunt of ssid alleged commisuions on the grounds that the said 
plaintiffs er sither of them were not entitled te reeeive the some 
beevuse of the fxles repreventations 4 lack of consideration here- 
inabeve set forth." in thie court plaintiffs queation the right of 
Service Cempsny to intervene sc a dofendent in the cause, but the 
trial court, just prior te the entry of the instant Judgment, granted 
‘leave to Service “ompony to intorvene, and there is nothing in the 
reeord to indicate that plaintiffs made any objection to the cntry of 
that order ani the Service Company is mot « party to thin appenle 

Im thin court plaintiffs argue, ot some length, that the 
judgment choulé be susteined beenuse of alleged defeeto in the anewer. 
Seetion 45 of the Civil Prectice act provides: 

s(1) AlL objections to plesdings heretefore raised by 
demurrer be raised by motion. Such motion shall point out 


 mpecifi the defcets complained of, and #hali ask for euch 
Yelief as the nature of the defects muy make appropriate, such 
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® pleaoding is substanticlly insufficient ta laws te —— a — 
be mde more definite end cort<in in « wpecified particular, ox 

that designated imaterial matter be atrieken out, er that necgaenry 
eS or that designated misjoined parties be domi 
ond #0 forthe 


(2) where a pleading or a division thersef is objected 
to by a a +O Cieomiss or for judgment or so strike out X* —X 


ing, beecuse 15 ly oubetomtiolly ineuf detent in low, the motion 
must specify «herein such pleading or division ther eef iv iagufftiecent. 


ee & #8 
Mo wotieon te strike the amended sanewer woe meade by plaintilfa, 
amd their metion fer jucgment beecune of alleged aimissions ia the 
anoxer did net epecify my slleged dofeeta, ia subsatones or TOMmM, 
in the auever. “abvegtion 2 ef section 42 of the Civil Practice 

aet provides: 

“* ** (2) Wo pleading sicll be ¢eomec bad im cubs tanee 
which shall contain such information os shall rearonsbly inform the 
epportte party of the nature of the cinim er defense whieh he is 
eslied upon to seat. * * #* 

The amended «never informe pleintiffs« that defendent claims that the 
eontract was void Sevaure ii wae induced by freudulent representations 
@a the part of pliniatiffs. Had plnintiffs, in the trinl courts in a 
proper way apecifies the slleged defecta in the anawer, that they now 
urge, defendeat Hiller Company if it eere neveseary, might readily 
Rave cure? the acme. 

The judgement ef the Superior court of Cook county is 
veversed aad the ecuse ia remunded for further precectings not ine 


ceonsiatent with thie opinion. 


SEUVGMLME RIVER GAD AMD CAUSA 
WEMASHED “ITH DIRGCTIONSs 


Sullivan and YPriends JJ., eonoure 
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FOREMAN STATS RUST AMD cAVIWGs / J 
BANK et ale, 
Compile inants, } 
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VICTOR Co CARLSOW et ale, 
Defendants. 
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On appeal of FRANK C. RATHIA, APPRAL FROM 

successor trustee under Indenture i 

lg hone: between 4. 6. Becker & Ge. CIRCUIT COURT, 

eman Trust and Savings Bank r 

trustes, . COOK COUNTY. 
Complainant-Appellant , 
To 


FIRST NATIONAL BANK OF CHICAGO, 
Def endant-ppéellee. 





M&A, JUSTIGH FRIGND DELIVERED THE OPINION OF THE COURT. 


Yrank C. Hathje, suecessor trustee under an indenture 
of trust between A. G. Becker & Co. and the Foreman Trust & 
Savings Bank, trustees, prosecutes this appeal from a foreclosure 
decree entered in the circuit court allowing the First National 
Bank of Chiengo, one of the defendants, a lien on a parity with 
eemplainant as te one of four notes securing the issue, acquired 
by First etionel Bank through purchase from Foreman Trust & 
Savings Bank. 

It appesrs that in ‘ugust, 1927, an indenture of trust 
wes made between A. G. Becker & Co. and the Foreman Trust & Savings 
Bank, trustee, creating whet is hereinafter referred to as the 
“Becker Trust," whereby 4. G. Becker & Coe assigned to the Foreman 
Bank, as trustee, $6,000,000 of first mortgages securing principal 
and interest notes for which the trustee issued certificates of 
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beneficial interest known os first mortgage participation certifie 
cates. These were sold to the puvlic and the income realised there- 
from was assigned to the trustee to be distributed to the holders ef 
said certificates. 

Among the $6,000,000 of first mortgages was a trust deed 
dated November 26, 1927, from Victor ©. Carlsen and wife to Foreman 
Trust & Savings Bank, as trustee, conveying real estate in Cook 
county, securing four prineipal netes, aggregating $350,000. The 
first two notes, for $20,000 each, note Noe 3 for $30,000, and note 
Noe 4 for 5280,000, became due respectively in two, three, four and 
five yeare after date, and were payable at the Voreman [rust é 
Savings Benk. 

In 1929 #ereman Trust & Savings Bank was consolidated with 
State Bank of Chicage, and thereafter was known as Foreman-State Trust 
& Savings Bank, and became successor in trust under the Becker trust 
and the Carlson trust deed. 

September 25, 1931, the consolidated bank, as trustee, filed 
ites bill ef complaint in the circuit court to foreclose the Carlson 
trust deed, which was subsequently amended, and alleged in substanee 
that November 26, 1930, principal note Noe 2, for $20,000, become due 
by its terms, and was on that dete held and owned by Foreman-State 
Trust & Savings Bonk, as trustee of the Becker trust, who delivered 
said note to the recl estate loan department of ssid bank for eollectior 
and received the amount due thesconj; that the bank, as trustee under 
the Becker trust, was given no notice as to who furnished the money te 
make such payment, nor did they have any knowledge in regard thereto, 
nor wee any notice given to any of the beneficiaries under said trust 
in regard to seid payment, and that by virtue of said transaction 


prineipal note No. 2 became subordinated to the lien of the other three 


notes, together with interest thereon, from November 26, 1930; thet 
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upon the trensfer of principal note No. 2 toe the Foreman- "tate 
Trust & Savings Bank, in ites individual capacity, eaid bank entered 
inte an agreement with the Lake View Trust & Savings Bank, as 
trustee, whe was then the recerd owner of the premises deseribed in 
the trust deed, extending the time of payment of note Wo. 2 to 
November 26, 1952, with interest at 6% per ans a8 evidenced by 
extension interest coupons. 

August 16, 1932, the First Union Trust & Savings Bank 
filed its answer, averring that it was the owner of note Ne. 2 
and denying that exid note and extension interest coupons became 
subordinated te the lien of the other three notes, and praying 
parity with the netes held by complainant. 

February 5, 1934, the amended supplemental answer of 
the First Yational Senk of Chiesgo wes filed, alleging its con- 
selidation and serger with the Piret Union Trust & Savings Bank 
July 17, 1933, and claiming the rights of the First Union Trust 
& Savings Bank in nete No. 2 and extension interest eoupons. The 
answer admits all the allegations conteined in the original bill 
of complaint, but denies that note Noe 2 was subordinated by its 
transfer from the Poreman-itate Trust & Savings Bank, as trustee 
of the Becker trust to the bank, individwlly, and avers that 
Foreman-State Trust & Savings Bank purchased mote Noe 2 at its 
maturity for a veluable consideration and thet First Union Trust & 
Savings Bank purehased seid note from Foreman- tate Trust & Savings 
Bank fer a valuable consideration, without notice that it had been 
purchased by Foreman-tate Trust & Savings Bank, individually, from 
itself as trustee. The answer further averred that Yiret Union 
Trust & Savings Bank is the legal owner and holder of said note 
and interest coupons, as extended, and that the lien of said note 
Noe 2 was om a parity with the lien claimed by complainant. 

July 12, 1933, Voreman-State Trust & Savings Bank was 
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removed as trustee of the Becker trust by a decree entered in the 
superior court of Cook county, ami Prank C. Rathje was appointed 
successor trustese 

Upon these pleadings the esuse wae referred to a master 
in ehancery of the circuit court, who found that on November 26, 
19350, the Yoremen bank, «s trustee of the Beeker trust, was the 
owner of note No. <3; thet on said date, as auch trustee, it delivered 
note Boe 2 60 the real estate loan department of the Foreman bank for 
eolleetien ani reccived the amount due therson; that as such trustee 
it was given no notice az to whe furnished the money for cuch payment, 
ner did it have any knowledge in regard thereto, exeept such as might 
be inferred from receipt ef such money from the paying agent, nor was 
amy notice given to any beneficiary under the indenture of trust in 
regard ta seid jean. That note Nee ¢ wis still ouistending, but 
that the lien thereof waa suborCinated and subject to the lien of 
the complainant in said foreclosure prececding,. 

Exeeptions to the report vere sustained by the court, 
and on May 28, 1934, a deeree was entered finding among other things 
that note No. 2, which by ite terms became due and payuble on November 
26, 1930, was on thet date held and owned by Foreman-State Trust & 
Savings Bank, az trustee of the Becker trust; thet on said date the 
bank, as trustee, delivered s<id note to the real estate loan depart~- 
ment of the Foremen bank, whe thereupon, in its individual capacity, 
transferred on its books to the eredit of the Foreman bank, as 
trustee of the Becker trust, the sum of $20,000, and placed said note 
Noe 2 among its individual sasets; thet this transection constituted 
a sale of such note from the Yoroman bank, as trustee of the Becker 
trust, to the benk in its individuel eapacity; thet the Foreman bank, 
as trustee, was placed on notice as to who furnished the money with 
which to make payment of said note, and thet full and complete 
knowledge of the fact that the bank individuelly used its own funds 
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to purchase ssid note was attributable to the Foreman bank, as 
trustee of the Seeker trust. 

The decre: further found that no notice was given te any 
bencficiary under the indenture of trust regording the nature of the 
payment of note Yo. 3, and thet sueh notice was not required in order 
to constitute « acle of said netez thet nete Yo. 2 was atill out- 
standing, and thet the lien thereef was on a parity with the lien 
asserted by complainant. From the foreclosure ordered by sald decree, 
and the sale of the preperty to satisfy the parity liens ef the First 
National Sank and Frank C. Kathjes as auceescor trustee, the latter 
prosecutes this appeal. 

There iu substantially no dispute as to the facts, which 
@iselesed that the ©25,°900 note was held by the bank as trustee of 
the Beeker trust on the dute ef its maturity. By the terms of the 
mote the bank individwelly was designated as the agent for payment. 
On the date the note matured if was sent from the trust department te 
the real extate loan department, whieh sent te the truest department a 
eheek envering the amount of the note, bearing no notetion as te 
whether the real estete lonn depertment had ectuslly received payment 
from the makers, nor wea ony other no ice given the trust department 
that the makers had not paid the note. There is evidenee thet it 
was qustemery for the real estate loan department ta advance funds to 
eover maturing mortgage notee remitted to it at maturity by its in- 
vestors, even though the real estote loan department had not received 
seme from the makers of the maturing mortgage notes, but the trust 
department ef the Foreman bank had no actus] knowledge of thie custome 

Undor these circumstances, the prinedpal question for deter~ 
mination as stated in beth briefs and by counsel for the parties on 
oral argument is whether the transection constituted payment of the 


note by the Yoreman bank or a sale thereof by the bank as trustee to 


iteeLf in an individual capacity. ‘uihorities «re in accord on the 
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proposition that the nature of the transaction resulting in the 
transfer of a mortgage note at maturity to the agent for payment 
must be determined from the facts surrounding such transfer which 
indicate the intention of the parties. (Farmers' Loan & Trust Co. 
ve Iowa Water Coo, 78 Ped. 881; White ve Fisher, 62 Ille 258) 

As bearing upon the question of intention, John W. 
Bissell, vice president of Foreman-State Trust & Savings Bank, 
testified, over the objection of counsel for the First National 
Bank, that the trust department had sent the note to the real estate 
and loan department for collection. However, there was no memoran- 
dum accompanying the note, nor any notation thereon to support this 
statement, which is at variance with the allegation in the verified 
amended bill of complaint, signed and sworn to by Bissell, that when 
“Principal note Noe 2 became due on November 26, 1930, the same was 
purchased from your orator, as trustee, under said indenture of 
trust, by Foreman-State Bank & Trust Co. in its individual capacitye" 
The amended and supplemental answer of the First National Bank avers 
that the note was purchased, and it has maintained that position 
throughout these proceedingse The record shows that the note was 
retained by the Foreman bank, uneancelled, and was not returned to 
the makers thereof. The master found that thereafter the Foreman 
bank, in its individual capsecity, became the owner and holder of 
said note. In the exercise of its right of ownerships it immediately 
entered into an agreement with the Lake View Trust & Savings Bank, 
as trustee, for extending the principal and interest due on said note 
for a period of two yearse It is difficult to understand why the 
real estate department of the Foreman bank should have paid the note, 
as the successor-trustee contends, thus destroying its parity and 
subordinating the lien thereof to the other three notes. It did 
not know whether the makers of the note would pay at maturity, and 


being designated merely as the paying agent, it was not obliged to 
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advance the monsy to the trustee in payment ef the note until the 
makers thereof had depositec the funds with the real estate loan 
department as paying agent to take up the note at maturity. The 
legic of the situation dees not sustain the suecesser-trustee's 
position. From all of these circumstances, we therefere conclude 
that the purchase of the note, as alleged by complainant, and the 
subsequent ownership thereof, as shown by the facts in the euse, 
indieate that the transaction constituted a purchase and sale of 
the note rather than payment thereof. 

Gounsel for the successor-trustes argue that the note in 
question was delivered at maturity te an agent for payment, and cite 
authorities where the holders of netes had presented them for 
collection at the places designated fer payment and received the 
money due thereon in the belief that the notes were being paid, or 
at least without notice thsi they were being purchased. ‘hile the 
dectrine enunciated in the eases cited is perfcetly sound, it cannot 
well be applied to the fsets before use This transaction involved 
enly one person, the Foreman bank, which held the note, drew the 
cheek, recsived the woney and credited the aecount.e That presents 
a situsetion unlike these in whieh one person holds the note, another 
the money with whieh the note is te be paid, ond an exchange is made 
petween the perties of the note for the money. in eases of that 
class eourte have held that purchase of the note from a. holder 
without his knowledg: thst it wes being purchased, and under such 
eireumstanees that he had reasonable ground for believing that it 
was being paid, would reault in payment and a subordination. The 
court by its deorce in this case found that Foreman-State Trust & 
Savings Rastes as trustee of the Becker trust, wes pleced on notice 
as to who furniwhed the money with which to make the payment of the 
note, and thet full and complete knowledge of the fact that the bank, 
‘individually, used its own funds to pay said note, is attributable 
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te the Foreman-State Trust & Savings Bank, as trustee. This finding 
is sustained by authority. Under modern practice banks are organized 
into various departments. The Foreman bank had a real estate loan 
department, a trust department, one for commercial accounts and per- 
haps others. in the eyes of the law notice te ene department mist 

be held to be notice to the others. ny other rule would result in 
confusion ani permit an evasion of liability and responsibility. 

It was so held in Browning v. Fidelity Trust Coe, 250 Fed. 321, 

where the court laid down the rule that there is an implication of 
notice between depoertments, and said (pe 324)2 

"On the bare queation of knowledge we agree with the 
iesrned district judge thet the trustee cannot thus divide itself 
inte unite or parts and eannot escape liability, when based upon 
knowledge, beesuse one of its parts was without it while another 
possessed it. Clearly the knowledge of the paying teller that 
defeult had been made in the interest payments was knowledge 
chargeable to the corporation itself. This knowledge, if not 
ectual in the sense of being complete in detail, was quite 
sufficient te put the eorporstion on inquiry, which, had it been 
made, would have revealed the sctual default.” 

Under the terms of the Becker trust the trustee was vested 
with the broaiest of suthority. It was empowered to compromise and 
exchange securities, sell them and use the proceeds of any sale or 
payment in the purchase of others, extend the time of maturity and 
deal with securities ae if it were the absolute and unqualified owner 
thereof. There was introduced in evidenee by complainant o ledger 
sheet of the Foreman bank showing payment on November 26, 1930, 
for the note in question in the sum of $20,000, together with $9,900 
interest on the entire mortgagee Under date of December 27, 1930, 
the same sheet shows the purchase of a ©20,000 note made by the 
Tllineis Co-Operative Cleaners & Dyers Association. It is argued 
with considerable foree that because of the short interval between 
these dates the two trensections should be considered as one, and 
that they constituted in fact an exchange of the Carlsen note for that 
of the Cleaners & Dyers Association. 16 wae within the power and 


authority ef the trustec, as fixed in the trust indenture, to have 
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made sueh an exchange, and no notice thereof was required to be 
given anyone. 

Various other pointe are raised by counsel for both 
parties, including the question whether the Firet Union Trust & 
Savings Bank, having paid =» valuable consideration fer the note 
without any notice of defense thereto existing by reason of the 
facts surreunding its sequisition by the Foreman Bank, took the 
note free from any defenses which might exist therete by reason 
ef the purchase of the note, as we hold, by the Foreman bank 
individually from ite trustee. Because of the conclusions reached, 
however, we regerd it as unnecesssry to discuss this and other 
questions. The pleadings and record indicate thatbthe case was 
tried upen the theory that thic was mp purchase and sole, and we 
are of the opinion, ac heretofere stated, thst the circumstances 
are indicative of « purchase and sele between the parties rather 
than mere payment. The deores properly allowed the Tirst Notional 

‘Bank a lien om o parity with complainant as to the other notes and 


is, therefore, affirmed. 
APTIPMED» 


Seanlan, Pe Jey and Sullivan, Je, concurs 





— > - eran 


BS i10 B98 7 * as: ol 
died «6% feerwes Yi beater ote eteiog tedto emelis¥)) 9) 6) 


— & deur? oie’ er eld nedsede eottasep ef2 gathufons gaetsrg 
ator ad te% geisatobisass efdeulery a bleq yotves ,dnei ugutyed 
edd 20 menaet YC yattadze oseteds sanetod Yo tedden Ys iuedsiw 
ed? doo; ednsi semesot ads yd colistalupon ati gutbaversve stead 
foeast yd otetedd jalxe Jayde dotstw ceongteh Yas mott sext eden 
Aned camoxot off yd . bho ow ax exten oct? ta senlotaq ed? to 
ebestogzot anolevioneo ed? te ousmmeoeE 8 «asdewn? ett mort VLdesbavinns 
tetite bur aids saxonih o8 Viseasocanm an 22 baayet ow etevewod 
ow bas .efan one sawtowg o eow wth ead? qxouslt ont 106 cous tered 
aconadomotio ont Sait .botate vtelotered se see kno odd to ota 
aeidot coltcag wf? neoxiod vfoo bru peadorwg 2 26 evissn thnk exe 
Aaroiick tutil silt bowolle eveqeq sexged eaT Aacenueg etem med? 
boa ecton wohtoe od! of os Snenialqgnes déiw ytireq eo ashi anae 
sbomrs tia gototeteds oad 
oil SB — — , etMq with al tmemgeq 

3644 Aſaa 
onao «ot qmoveliv® dna gob st yhetmast 


} ~mae~e® suld Ye seeds 





oO 


eoitoep 22 céem adh. xet 
mt oh tapeedat 

+ Sh Lawns vee 

⸗ yDeg® mhaniLit 





rote hempe dale 
“Gs uvdeb anedtt i" 





| oe Secheper vow Teotesit epfdon ox pee sugentiny minine ates, » 


** 





* 
— ꝰ 


37776 





PEOPLE OF THE STAT! OF ILLIWOTS, 
Defendent in lirror, 
ERROR TO OGRVIMINAL 
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MR. JUSTICS FRIEMD DULIVERED THE OPINION OF THY count. 
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DAVID PONDAXTUR et ale, ©) 
Plaintiffs in Urrer, Red 


An indictment consisting of 27 counts, returned to the 
duly term, 1933, in the criminal court, charged defendants Devid 
Pendexter, Charles Hampton, Henry Coey Jesse Smith, Delia Page and Mary 
Wernick, with conspiracy with persons unknown to commit assault 
with a deadly weapon against a large number of persons; with con- 
epiracy te assemble to disturb the peace; to kill and murder said 
pereonss; to assault certain police officers 3 and to commit mayhem. 
fhe jury returned a verdict of guilty as to ali the defendants 
and each was fined 2750 and sentenced to the penitentiary for a 
period not to exeeed the maximum fixed by statute. 

From a voluminous record containing the testimony of more 
than forty witnesses, it appears that January 27, 1953, between 11100 
and 11230 in the forenoon, a mixed group of men and women, colored 
and white, some 150 or 200 in all, assembled in o vacant lot on the 


northeast corner of 50th place and Vineennes avenue, Chicngo, directly 


@eross from the Oakwood relief station. The purpose of the meeting 


was to hear addresses by speskers there assigned and to appoint @ 
committee te confer, present certain demands and set forth their 


erievanees as to the supervision of the station. Many of those 
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present, including one defendant, were clients of the station. 
The right of the Unemployed Council committees to visit relief 
stations end dineuss problems effecting thoae whom the committees 
believed to be obtsining inadequete relief had been curtailed 
immediately prior to the date in question, aad this, among other 
grievances, was one of the subjects to be discussed and presented 
to the supervisor through o committee of these assembled, 

Woties of the meeting had been advertised generally 
throughout the neichborhood, and « large police detail in charge 
of Capt. James i. Mooney of the 5th police district was assigned 
te the relicf strtion and vicinity. The police arrived early in 
the ferencon, and «s the crowd assembled they were directed by the 
police onto 2 vacant lot to aweit the arrival of the speakers. A 
discussion was had between seversl of the workers and the police 
pertaining to arrangements for the ueeting, and a chair was placed 
im the lot from which the speckers should address those aseemblede 

inasmuch s2# this couse will have to be retried for the 
reesons hereinafter atated, it would be useless to review the evie 
denee at length. it appears from the record that the demonstration 
was planned in aivanee and soivertised by the distribution of cireu- 
lars or slips, sponsored by the unemployed council. A prior demone 
stration had been averted by the police and several arrests were 
made. Speakers, including one or two of the defendants, had been 
invited to address the crowd. There ia evidence tending te show 
that while David Pondexter, one of the defendants, was speaking, the 


police advanced toward him and ordered the erowi to disperse; that 
Pendexter was thereupon heard to say “Here comes the police. Give 
it to thems” v«hereupon various weapons were produced from the 
Clothing and wraps of men and women in the crowd, with which the 
POlice officers were attacked» Capt. Mooney was struck over the 


head with an iron bar omd a chairy Lieut. Middleton had red pepper 
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thrown into his eyes! officers MeMahon, Covington, Killian and 
others were severely beaten. Defendants were identified by various 
witnesses as having participated in the combat with weapons of 
various descriptions. The attack resulted in severe injuries te 
pelice officers, some of the defendants and others. There is eyie 
denee that the meeting plece wag a clean vacant lot, free of stones, 
bottles, sticks and iren pipes, from which it may be inferred that 
the weapons used, as described by numerous wi tnesses, must have been 
brought there. The State contends that the manner in which the 
atteck was made, together with all the circumstances shown by the 
evidence, indicated concerted action, resulting from an illegal agree- 
ment made in advance, and that all the elements aecessary te constitute 
conspiracy were established by competent evidence. Defendants offered 
evidence to refute the charges made by the State, but we are Soatige 
fied from a eareful eXoWination of the record that there was suffie 
ecient evidence to justify the jury’ s verdiota, and if the recerd were 
free from reversible errer we should net be disposed to disturb the 
Sales 

Defendants Urge, however, that they did not receive a fair 
and impartial trial beesuse of the prejudice of the trial judge and 
his hostile attitude toward them and their counsel. Various incidents 
during the course of the trial are set forth at great length in 
defendants’ brief. one of these oecurred when counsel for defense, 
in the presence of the jury, sough: to make « motion, whereupon the 
following colloquy between court and counsel ensued: 

“Mre Bentall: I have a motion to make. I think-«- 

The Court: Overruled. 

Mre Bentall: We have a motion that we wanted to moke,. 

Let us make the motion. 


fhe Court: You have made it 
Mr. Bentali: No, we are ving to file a written motion. 


The Court: What do you want to do, give me a lie in my 
face this morning? I have heard you make a motion, are you denying 


Mr. Bentalls I started to make e motion, 
The Courts: I heard you make a motion, 
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ky. Bentall: 1 do not recall; 1 said I wanted to make a-- 

——— te rata: Tom! I certetaay apetentes tote 
Court. I do not reesll. 
— — ration ee you for contempt if this happens 
The remarks of the court with referenee to punishing counsel for 
defendants wers Unnecessary and improper. It is obvious that 
Sefendants were not permitted io make their motion. The court evi- 
dently assumed that the motion about to be made would be for a 
directed verdict, and anticipated the actual making of the motion by 
overruling the same without giving counsel an Opportunity to make the 
motion or state the cround therefor. Under the circumstances it was 
proper for counsel to insist that he be permitted to state his motion, 
and the attitude of the court in the presence of the jury was obviously 
hostile and prejudicial. 

After the jury had left the court room, the following 
cecurred s 

“Mr. Bentalli i do net receil that I made that motion. 


If I made it, it is a Mistske of mines and the record will so show. 
T alwsys take a judge'a words. 


The Court: You are in a courtroom and you ought to know 

it, and you are not out in a lote I have more than 75 policemen at 
my beck and cali. They are not all armed, either. Mow, what is 
your motion?” 
This would indicate thot when the jury was no longer present the court 
had concluded that counsel was right in steting that ne motion had been 
made. However, the impression of the court's attitude toward counsel 
and the defendants had airesdy been left with the jury. What the 
court meant by suggesting te counsel thet he was in a court room and 
“net out in a lot,” and that the court had “more than 75 policemen at 
his beck and eall," is not entirely clear, but it was merely one of 
numerous indications of the hostile attitude of the court toward defend- 
ants and their oounsele 

When the question arose as to whether a permit had been issued 


for the meeting on the day in question, the defendants objected, and 


Gave as the reason for their objection that no permit was necessary, 
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whereupoa the court remarked: “You are not making the law, SO On, 
Officer, he enswered that.” 

On another occasion, when the question srese as to whether 
it was part of the policemen's duty to arrange a conference between 
& committee appeinted at the meeting and the relief station super- 
visor, the following occurred: 

"(. Is that a policeman’ s duty? A. Wo», it is not 
necessarily a policeman’s duty. 

Qe Well, you are a policeman, are you? A. Mo. 

State's Atterney: i object. He said he was not. 

The “itness: Woe 1 am not a policeman. 

The Court: He anewered that three times,“ 
The record does not disclese that the question hed been answered 
before, and it was improper fer the trial judge to say that it 
hed been answered three times. 

While Mery Yernick, one of the defendants, was testifying 
in her own behalf, the court inatructed her to answer a question, 
"Yes or No," and the following took place: 

"The Yitnese: If would like to answer that, please. 

The Court: newer ‘Yes or No,’ not as you please. Just 
answer the question. “¢ have had enough speeches." 


Townrd the end of the trial one of the attorneys for 


defense sddresse’ the court, and the following took places 


"Mr. Myers: 1 do not know whether the Court intends to 
adjourn, but I have three witnesses that < am expecting in the morning. 
- The Court: You have three witnesses back there? Call them 

° 


Mr. Meyers: i will do that. 
Court: Go ahead. ‘Ye will eall all ef the witnesses 


for the defense. We will close the defense tonight. 
Mr. Meyers: We have three more witnesses. 
The Court: Your witnesses have been all cumulative for 


the lastqoe. 
e Heyers: That is true, but we would like to have these 


Mr 
three witnesses in the norning« 
Court: ‘Ye cannot ecll the whole South Side. it is 
cumulative. 


Mr.» Meyers: That will be very brief in the morning. 
The Court: Call your next witness.” 


The witnesses te whom counsel referred were social workers, and not 
defendants. Presumably they were disinterested witnerses, and the 
court was not warranted in assuming and steting in the presence of 
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the jury that their testimony would be cumulative. The trial 
presented closs issues of faci, as te which there was a sharp 
eonflict in the evidence, ami defendants had the right to produce 
such evidence as they thought proper to rebut the State's charges 
and sustain theit defensee To characterize the evidence ag 
“cumulative,” in the presence of the jury, might well have given 
the jury the impression that some of the previous evidenee intro~ 
duced by dcfendents was cusulstive and of no value, and that the 
evidenee of the three remeining witnesses woule Likewise be of 
little value. 

These are but some of the incidents indiesting the 
attitude ef the trial courts there gre numerous others. It has been 
aptiy atated that “jurors sre very vigilant in scrutinizing all that 
is said by the trial judge in the progress of « exuse before them, 
and great care sheuld be observed thet nothing is said which can, 
wy any possibility, os construec to the prejudice of either party." 
(Gronkhite v. Dickerson, 51 Mich. 177.) In Wheeler v. Wallace, 
53 Mieh. 355, the court eaid? 

‘St ig, neverthelesa, possible for a judge, however 
eorrect his motives, to be unconsciously se disturbed by clreum- 
atanges that should aot affect him, as to do and say, in the 
excitement of a trinl, something, the effset of which he would 


not at the time realize, and thereby xccomplish a mischief whieh 
was not designed.” 


So, in this ease, the jury might well have inferred from some of 
the remarks of the court that he did not eeccord much importance 

to the defendants’ evidence, and this im itself may have been of 
sufficient weight with the jury to reeult in verdicts finding the 
defendants guilty. The trial was of lon: duration, and undoubtedly 
there were many circumstances to tax the court's patience. Yever- 
‘theless, from a careful examination of the record we believe that 
there were violations of that careful regerd which should be paid 
te the conduct of the trial where the liberty of defendants ie at 


stake. The various incidents taken together, in our opinion, justify 
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the contention thet defendents did net have a fair and impartial 
trisl. 

Tt is =lse urred that the court erred in instructing the 
jury. ‘even of the hordinges in defendants’ brief, and a considere 
able portion of the srewment, sre daveted to the instructions. We 
have exowined them serefully, hovewer, and believe that they 
correctly charge? the fury as te the law relating io conspiracy, 
the degree of proof recuired, the credibility to be » ccorded te 
witnesses, the function and purposes of the indictment, and other 
@ssentinl matters relating to the trial of the enuse and the issues 
involved. Upon the whole, the instructions were fair te veth ihe 
State and defendents, were couched in simple language that a lay 
jury could understand, and are free from the criticisms made. 

Yer the reasons stated herein, the judgments of con- 
vietion a¢ to esch of the defendents is reversed and the cause 


remanded for ve new trial. 
REVGESED AND FNMANIZD. 


Scanlan, P. J+y and “wllivan, Je, concure 
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JACOBS FROSCHE, 
Appellee, 
m APPEAL FROM MUNICIPAL 
2 


WILCOX COMPANY, a 


— — —— — 


COUNT OF CHICAGO. 


eorporation, “OLAND &. <ILCOX \ { 
and PHILIP Ce CORRADO, 9°29 TAR LOO 
Appellants. ed \D Kyo Leolihe WW fe fy 


MRe JUSTICE FRIGMH OSLIVERED THE OPINION OF THE COURT. 


Plaintiff reeovered judgment in the Municipal court in 
a eontract action of the fourth elass fer ©445.70,. The case was 
heard by the court without a jury, upon an agreed statement of 
facts. Me question arises on the pleadings. Plaintiff has not 
appeared or filed « brief in defense of hie judgment. 

The facts disclose that defendente had filed in the 
offices of the secretary of state a statement for qualification 
te sell the “ileox Company's prier preferred stoek as securities 
in clase “C*, under the Illinois Securities act. in response to 
interrogatories relating thereto defendants stated that they in- 
tended ‘te issue 1/l0th of one share of comaon stock as a bonus 
for each shwre of prior preferred stock subscribed for and paid. 
After said securities had been qualified under the act, plaintiff 
executed and delivered to defendnants hia subscription for sh»res 
of prior preferred stock. ‘fhe subscription agreement made no 
mention or provision for a common stock bonus and none was 
discussed by the parties or offered to plaintiff. 1% was 
stipulated that plaintiff had no knowledge of the filing of 


statement for quelificetion with the secretary of state and did 


ee s+ 7 Bh we. 
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net rely en same in making his purchase. Subsequent to the 
qualification of defendants’ steck, and after plaintiff had sub- 
seribed for a portion thereef, the right to sell the steck was 
terminated by the secretary of state upon the defendant company's 
written request, and not becouse ef any vielation of the Securities 
eet. Plaintiff seske by this suit to reseind hie subscription and 
secure the return of money paid fer the prior preferred stock, to- 
gether with attorney's fees. 

*laiatiff's ease ond the court's judgment in hie favor 
are baved on the fact Shat the quslifiestion statement contained 
an expressed intention by defendants to issue a common stock 
bonus, whereas none was issued te plaintiff. However, plaintiff's 
written subseription agreement wae for the purchase of prior pre- 
ferred stoek, and did mot montion er provide for the issuanee of a 
common stock tenus to him. Morcover, the subject was sever dis- 
cussed, nor did pleintiff request » bonus. He had no knowledge 
ef the qualification statement filed with the secretary of utate, 
and did not rely thereon. Apparently he did not know of any inten- 
tion expressed by defendants to issue a bonus. 

The language ef the Securities act (lilineis state bar 
statutes, 1925, chap. 32, sec. 7) relating to the qualifieation of 
securities ia az follows: 

*“geetion 7. Geeurities in Class 'G' may be disposed of, 


sold or offered for sale upon compliance with the following condi-~ 
tions, end net otherwise: 

(a) A statement shall be filed in the office of the 
Secretary of State: 

1. Describing the evidences of indebtedness, preferred 
stock or common eteck intended to be offered or sold; 

2. Stating the law under which and the time when the 
issuer was Led 3 

3. Giving a detailed statement of the essete and 
liabilities of such issuer and income oo nee and loss statement, 
and giving an is of surplus account; 

4. ieee the names and addresses of ite principal 
officers and of its directors or trustees; 

5. Giving pertinent facts, data, and information estab- 
lishing that the seourities to be offered are securities im Class '0'. 
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Suek statement shall be verified by the oath of not 
less than two credible persons having knowledge of the facts. 
Wot les: than twenty-five copies of such atatement, wholly 
printed or whelly typewritten, shall at the time of filing the 
original statement be filed with the Sooretary of State. The 
printed or typewritten copies so filed shall bear at the top 
in bold faced type the expression: 

‘Securities in Class “C" under Illinois Seeurities 
Law,’ folliewed by the expression, alee in beld faced types 

*This statement is prepared by parties interested in 
the sale of securities herein mentioned. Neither the State of 
illinois, sor any officer of the State, ascumes any responsibility 
for any statement contained herein nor recommends any of the 
securities described below.'* 


It does not follow from the foregoing provisions of the 
act that informstion ané data conteined in statements filed should 
become part of the contract between the parties, expecially where 
the subseriber head no knowletge of the statement and therefore 


could mot have relied thereon. I was ssid in Dinemore vy. Wational 





Hardwood Coe, 254 Mich. 436, 456, where actual freud was alleged te 





have been precticed on the Michigan Securities Cemmission in pre- 
ewring from it a license to sell securities, that 


“the application ie not made to be used as an inducement to the 
public to buy the securities of the applicant, but only to give 
the commission auch information os it may require in order that 
permiseion tc offer the seeurities for sale may be obtained. 
Representations to the commission are not intended for the 
prospective purehaser, ond unless he knows and relies upon them 
when he pureheses, it cannot be advanced thet he was in any way 
influenced by thew. Plaintiff makes no claim that he knew of or 
relied upon the truthfulness of disclosures te the commission. 
While all records of the proceedings before the commission were 
at all times open to his inspection, he gave them no attention or 
consideration until long after he had made the purchase complained 


. 


in Hunneweli ve Duxbury, 154 Mass. 2865 290, whieh is 
cited in the Dinewors exse, supra, the court said that: 


“Phe certificate was made an¢ filed for the definite 
purpose, not of influencing the public, but of obtaining from the 
state a specific right, which did not affect the validity of ite 
contracts, but merely relieved ite agente in Massachusettes of a 

mnlty. It was not addressed to or intended for the public, 
and was known to the plaintiff only from the search of his 
attorney. It could not have been intended or designed by the 
defendants that the plaintiff should ascertain ite contents and 
be indueed by them to take the motes. It is not such a 
representation, made by one te another with intent to deceive, 
as will sustain the action. Its statements are in no fair sense 
addressed to the person who searches for, discovers, and acte upon 
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~ie 
them, and osnnot fairly be inferred or found to heave been made 
with the intent te deceive him.” 

We find no provision in the Iilineie ‘ecuritios act making 
the qualification statement part of the centract between the parties, 
Seetion 7 merely stipulates the conditions upon which securities in 
Clases “C" may be disposed of, sold er offered for sale. ‘hen these 
eonditions are met, anc mo sctual fraud is charged or shown, the 
sequrities mey be sold ani the contract for sule between the parties 
will not later be rescinded beonuse of subsequently discovered matter 
eeontained in the cualificetion statement, ef whieh the purchaser had 
ne knowledgs¢ or upon whieh he did not relye 

Section 37 (1) of the act, which relates te the voiding 
of sales, provider that 
“every ssie end contract of sale made in violation ef any of the 
provisions of this Act shell be void at the election of the pur- 
chaser, and the eclicr of the sceuritiesa so agld, the officers and 
dixrecters ef the seller, and each and every solicitor, agent or 
broker of or fer such seller, whe shali have knowingly performed 
any act or in any way furthered such sile, shall be jointly and 
severally liable, im an action at law or in ¢.uity, upon tender to 
the selier or in court of the securities sold, to the purchaser for 
the amount paid, the congideration given er the value thereof, to- 
gether with his reaucnablie attorney's fees in any action brought 
fer such reeovery,“ 

As we read this ocrovision, it dees not follow that all sales made 
are automatioslly rendered voideabis because a seller of securities 
hee violated the ect in sny particular. The provision relates 
enly te ssles and contracts of sale made in violation of any of 
the provisions of the sect, and therefore relates to transactions 
in which the sale itself is in violation of the eet. The statement 
required by section 7 having been filed, the anle to plaintiff wae 
not in vielation of the act, and therefore wne not a voideble sale 
under the provisions of section 37.4 


Yor the rensons stated herein, the judgment of the Municipal 
court will be reversed and judgment entered here for defendants and 
against intif? 

* * REVERSED AND JUPGMENT HORE FOR DS Fe wpANTS 
: AMP AGAINST? PLAINTITF. 
Seanlan, ?. Je, and Sullivan, J.» concure 
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ALEX LEHYMAN, 
Appellee, 
Ve PEAL FROM CIRCULT COURT, 
COOK COUNTY, 
le Ae THOMAS, a si | 
weet, 252 1A. 628! 


MRe JUSTICH FRIEND DELIVER’ > THE OFI SION OF THE COURT. 


July 21, 1932) plaintiff? recovered a contract judgment 
vefors a justice of the peace in Oak Park, Cook county, Illinois, 
for $242.50, from which defendant perfected an appeal by filing 
pond and transcript of preseedings in the circuit court January 
L%— 1934. Februnry 26, 1054, trial wes had in the cirewit court 
and judgment in contract was entered on said date for $277¢35- 

From seid judgment defendant filed notice of appeal and proof of 
service in the circuit court clerk's office March 1, 1934, Mareh 
3, 1934, without notice or any motion to vacate the judgment 
theretefere entered February 205 1954, the cireuit court entered 
a text Judgment against defendont for /277+55» mune pro tune as of 
February 26, 1934. Thereafter, Merch 10) 1934, pursuant to notice 
and affidavits, defendant moved to expunge and vacete said tort 
judgment. -pril 7, 1934, the cireuit court eitered an order on 
motion of plaintiff's counsel vacating ani setting aside the judgment 
of February 20, 1954, without prejudice to judgment entered March 30 
1934. April 27, 1934, defendant wis arrested by the sheriff of 
Cook county, under a writ of copiae ad sa tisfaciendums based upon 
the tort judgment entered March 3, 1934, 25 of Vobruary Wy 1954, 
amd remained in the custody of the sheriff fer several days, until 
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released. April 28, 1934, defendant moved to quash the writ and 
to be released from custody, and 11 pending motions made by him 
were continued by order of the court to May 2, 1934, the court 
denying the motion to quash the writ and to vacate the judgment in 
torte 

June 21, 1934, the trial court settled and filed a repert 
of proceedings ot the trial of the motion to vacate the tort judgment 
and to quash the writ. The report of proceodings eertified by the 
court eontained the following stat ament: 

“At the hearing ef the motions of the defendant to quash 
the writ of gepias ad o Sifnc Lent ume and to vaeate the exdax fen 
‘tort judgment, mh Open court on April 1st and May 2nd, 

1954, counsel for plaintiff stated and admitted, and the court 

9 that at the trial on the merits on February 20, 1934, in 
this case, a ruling at the close of all the evidence was made by 
the court that there was no evidence of malice in any act of the 
defendant, that the defendant was merely negligent and lacking in 
due care in driving his automobile along the strest, whereby his 
ear game into collision with an automobile of the plaintiff, 
parkec «t the curb and unoccupied, which resulted in property 
damage. fter argument, the court stated that in his opinion the 
"éefendsant mow should seek relief in the county court.'" 

May 12, 1934, defendant filed his praecipe for record, and 
May 2, 1934, presented hie bond for appeal to this court in the sum 
of $500, whieh was on June 2, 1954, signed by the circuit court, 
appreved and ordered filed. Plnintiff has filed no brief in 
defense of the judgment entered in his favor. 

In support of his contention that the tort judgment, dated 
Maroh 3, 1934, be vacated and cet side ami that the writ of eapins 
sd satisfaciendum be quashed and permanently denied, defendant urges 
that on appeal from a justice of the peace the circuit court has 
only the powers which the justice had, and that since no statute 
authorizes a justice to enter a tort judgment the cireuit court on 
appeal hed no power to enter anything except a judguent in contract. 
Defendant is evidently in error as to this contention for 


chape 79, arte Il, pare 16 (second), illinois State Bar Statutes, 
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(1935), vests justices end conetables with jurisdiction “in actions 
for damages for injury to real property, or fer teking, detaining 
or injuring persone] property." 

While it may be conceded that the order denying the motion 
of defendant to qunsh the writ was an appealable order, we think the 
Judgment in tort ageinst defendant was properly entered, but it is 
aiffieult to understand why « capiss ad satisfaciendum should have 
issued on thie tert judgment, because there is nothing in the judgment 
itself which would warrant such action. The report of proceedings 
contains a statement by the court clearly exonorsting defendant of 
any malice and specifioully atetes that defendant was merely negligent 
and lacking in due care in driving his automobile slong the street. 
Upon the record of the case plaintiff is ontitled to e tert judgment 
against defendant, but net to a eapias ed satiafaciendum for his 
imprisonment, ani the latter chould have been quashed on defendant's 
motion. 

The tort judgment ontcred by the court will therefore be 
affirmed, but that part of the order denying defendant's motion to 
quash the writ for a eapiss ad sgtisfaciendum will be reversed md 
the cause remanded with dircetions to quash said writ. 


APVIFMLD IM PART ABD HEWRSERD IF 
PANT AM REMAMACD WITH DIRTNTLIONS> 


Seamlan, Po Jey and Sullivan, J., concours 
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CARL We HIRAM LB GARG» 


) 
Appellant, ) 
) ADPRAL FROM MUWICIPAL 
Ve ) 
) COURT OF CHI CAG 
Appelles. So Ft A 
82 1A. 623 
Mie JUSTICES FRIAND DCOLIVERAD THE OPINION OF THE COURT. 


Plainticf breught an action in replevin te recover 
possession of o Hudson automobile, pursuant to an inatrument of 
eonveyaneé executed by defendant Jume 1, 19335. After hearing, 
the court entered judgment fer defendant and ordered that writ 
ef reterne hebends issue, from which plsintiff presecutes this 
appeal. . 

it appecrs that on Junc 1, 1935, defendent, aul 
Sternburg, purchesed from one Lewie M. Browning the automobile 
in question, and executed his principal promissory note of that 
Gate fer $126.50, containing also other provisions as follows: 


"Ags security for the payment of the aforesaid debt, 

3 hereby sell, assign and transfer unto acid Lewis M. Brownings 
the following described property, to-wit: 

1950 Hudson Brougham, Moter Wo. 11527. 

i s¢ that the automobile above described was pur- 
chased by me — said Lewis HM. Browning without any warranty or 
Fepresentation of eny kind on his part with reference to sald 
eutemobile or its condition. in ease of my failure to pay any 
installment of principal or interest of the foregoing indebtedness 
when the seme chall wecome due, or in case the holder hereof shall 
at any time decom himself or said debt or security unsafe, it shall 
be lawful for him to take pomsession of the aforesaid property 
wherever the seme may be found, and sell the some at public or 
private sale with or without notice, and after paying all enses, 
debts, costs ond charges, shall apply the balance upon seid néebtdde 
mess, and in case the preceeds ef such sele shall be insufficient to 
pay the same, I agres to pay the deficiency a» being 4 baLance due 
upon this note.” 


Bvidenee aduced upon the trial disclosed that plaintiff, 
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Carl ¥. Hinmelberg, beesme the owner and holder of said note by 
virtue ef an assignment from Browning to the Firat VYational Bank 
of Cuba, N. Ys» and from the bank to nim. There is alse undis- 
puted preof that defendant defaulted in the payment of the 
principal sum of §126.50 and interest thereon, 

Plaintiff all through his brief treats the inctrument 
in ,uestion as & chattel mortgage, and the court evidently alse 
proeeeded on thet theery but held in effect that under par. 27, 
8e¢e 1s Ghape 95, illinovis State Bar Statutes, 1945, requiring 
notes seeured by chattel mortgage to state upon their face that 
they ere se s¢eured, the mortgage wae void. In this view we 
eanmot coneur, beesise the inmetrument upen its farce shows that 
the indebtedness waa secured by on ascienment and transfer of 
personal property epecificelly described, and substantially 
complies with the statutory requirements. (Slake-Silkvood Motor 
Coe V+ Spires, 245 Tl1l. App. 148.) 

Moreover, the nete and contrect between the parties 
provides thet in ense of default im the payment of principal or 
interest ef the indebtedness when due, “it shall be lawful for 
him (the payee) te take possession of the sforesaid property, 
(the automobile) wherever the same way be found.” Plaintiff, 
ae assignee under «a velid asaigument from the original payee, 
had the right to possession of the chsttel and wae entitled to 
such possession upon replevine 

The judgment of the Municipal court ia reversed ard 
the cause is remanded with directions find the right of 


possession to the property in pleintiffe — 
REVERSED AWD REMANDED WITH DIRLCTOMS. 


Seanlan, ©. Js» and Sullivan, J+, conmeure 
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JOSLPR GRALIANG, a 
Appellee, 


Ve 
AMERICAN FATLYAY EAPR ass 


COMPANY, a corporation, 
Appeliant. 


COOK COUNTY. 
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MA. JUSTICE c THE OPINION OF THe COURT. 


f 

) APPRAL FROM CIPCUIT cout, 
4 

) 


Plaintiff brought an section of trespass on the ease in 
the circuit court to recover dumeges for personal injuries and 
property damage sustained in an automobile aecident. The court 
entered judgment upon the jury's verdict finding defendant guilty, 
and assessed plaintiff's damages at $3,000. This appeal followed. 

The accident occurred on the morning of June Zl, 1928, 
at the interacetion of Throop and Tayler streets. Plaintiff was 
driving a new Buick automobile which he had purchased only a few 
days before. ¢ wae his contention thet one of defendant's trucks 
etruek his ear and fereed it inte and upon an iron trolley pole 
lecated on the north side of Taylor atreet. Oefendant had interposed 
a plea of the general iseue and special pleas denying ownership, 
possession, operation and control of the truck. 

Wumerous witnesses testified at the trial, as is evideneed 
by a record of nearly 1,400 pages. 

it wee defeniant's contention that ite truck wes not in- 
volved in plaintiff's aecident, but that it was due entirely te 
Plaintiff's inexperience in driving, and evidenee was introduced 
on behalf of defendant te show that all its trucks and outhorised 
@rivers were at some other place at the time in question and could 


not have been involved in the s ecident. 
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Reversal is sought upon several grounds, but as the 
judgment must be reversed becouse of the manner in which the 
ease wos tried we refrain from commenting on the evidence and 
review none of the contentions made by defendant, except the one 
which relates to the improper conduct of plaintiff's attorney, 

it is urged by defendant that threughout the trial the 
conduct of plaintiff's counsel vas ealewlated te prevent a fair 
trial of the lesues and to confuse and prejudice the jury. In 
the absence of Mr. Kocce Deitefane, whe was engaged in another 
court, Hr. irving Go 4asove tried the ecese for plaintiff. Wumerous 
instances of improprieties on his part are cited in defendant's brief. 
tm the course of his opening argument to the jury, during much of 
which time the trial court was evidently sbsent from the beneh, pree 
paring inetructione, counsel indulged in the following statements: 


“The defense in this ease was the greatest imposition 
ever practiced by any lawyer ani the greatest imposition ever 
yee a court er upon men in the histery ef thie country and 
in @ atate * * *, I do not think there is another lawyer 
Practiolng at the Bar that ever hav acted as Himmelhoch did in 
this case. 

“My, Himmelhoch: I object." (Mo ruling. Gourt absent.) 


In another portion of his opening argument, counsel 


stated: 


“And I gay to you s fair, reasonable inference from the 
evidences and i promise to prove to you that he (Himmelhoch) was 
actuated by only one ulterior motive, namely, to discourage lawyers 
from taking eases against the American Railway Express Company, 
beesuse it becomes so unprofitable that no lawyer wants to come in 
and try a law suit. * * * 1 will eonvinee you and that any unpre- 
judiced mind could be prejudiced, and that all of this attempt and 
all ef this conduct of Kr. Himmelhoch from beginning to end was to 


discourage lawyers * * *. 
“Wr, Himmelhoch: I object to that." (Ne. ruling. Court 
absent.) 


Again, in his opening argument, counsel proceeded as 
fellows: 
“Leave me point eut te you gentlemen the hand that works 
behind this defense, the facts and circumstances, and the evidenge 
in this record, and 1 think before you get through I will convinee 


yeu se that you will believe, as I believe, it is the most con- 
temptible and most dirtiest, most crooked defense that was ever 
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perpetrated in a court roome 
“Mr+ Himmelhoch: I objeet." (Me ruling.) 


In another part of the argument counsel stated: 


“ft is not beeause this e ceident happened on Throop and 
Taylor, you know and I know if this happened anywhere in the city 
of Chieage the came kind of evidence would be offered and it is 
offered for the purpose, ae 1 stated before, of discouraging us 
lawyers against handling any eases against them." 


And ageins 


"And there are some more trucks that would have a chanee 
to go up on a sidewilk, or even run inte your home and kill somebedy, 
and then you vould heer Mr. Nimmelhoch hellering that it could net 
heve been their truck. 

"I want: to show you men how far these corporate interests 
go sometimes te discourage lawyers from instituting suite against 
that partieular company. 


In commentiag upon the testimony of Mra. Zicastro, who, 
ee plaintiff's witness, had elaimec she wes the only eyewitness of 
the acezideat, counsel said: 


"i never sav a woman that told o story that appesred 
more trustworthy, more honorable. it just reminded me of my 
mother going om that witness atand. i wonder if you men thoucht 
of your mother or your wife gutting on the witness stand and 
having some cute lawyer ¢ross-exeamine her." 


s£ter the court bad returned to the beneh counsel proveede- 
e@ with his argument «s fellows: 


“Let us get the next issue. It is in the record, gentle- 
men, and I have so right to discuss the law with youe Anyway, it is a 
motter of lew that under the law you cannot sue in the state courts, 
® corporntion for more than $5,000. 

"My. Himmelhoch: I object to that argument, if the 
Court pleases 

"The Gourt: Yes, I do not think that ie proper. 


It was held in Wabosh R, Cos v- Billings, 212 111. 37, and 
Levinson v- Fidelity & Casualty Coc, 348 111. 495, that euch states 
mente were clearly erroneous and esleulated te mislead the jury, and 
that the sustaining of objections by the trial judge did not eure the 
prejudicial errer. 

Upon cress-examination of the deputy clerk of the cireuit 
court, counsel asked the foliewing questions 

"Me, Gazevet Pid you ever have, in any case that was tried 
by Mir. Himmelhoch, the files in which Mr. Himmolhoch did not deny 


ownership or control of the automobile or truck in question? 
“itr. Himuelhoch: That is objected to, if the court pleases 


@ 
"The Court: I de not think that ie material. Objection 
Sustained,” 
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The following cneetion eas asked of the same witnesss 


"Nr. Zazove: Did you know, as the clerk ef the 
here, that bececuse of the fact that the Ameriean Railway mares 
Company is an out-of-town corporation, thet yeu cannet sue them 
for more then $5,000 in these courte? 

“Hr. Himmelhoch: ! object to that, Thet is all pree 
judicial. 

"fhe Court: Odjection oustained." 


Lester in the trisl, counsel again referred te the same 
subject matter, ss follows: 

"Il was never in the exse. Mr. Roeco Deitefane started 
it im my name end Hoeco DeStefane is ue partner ef mine. His 
statement is as honest es the rest of his inform:tion. He wag 
testifying a praecipe wna filed ot « certain time. I asked the 
clerk if it was not true if Mr. Himmelhoch did net always deny 
ewnerehip ami operstion of the trucks. 

“Mr. Himmelhoch: Just a minute. 

"Myre Sazovet len't that whet took place here? 

“Mr. Himmslhoch: Counse] repeste, for an obvious pur- 
pose, something thet ha: nothing to do with the - 

"Mr. tanove: Judge, am I given my righte? I have e 
right te show the plen in this ense fe 4ifferent then hie position 
that he takes in open court todsy. If it is different the jury 


hae a right to know it. If not, they have « richt to know it- 
"Mr. Himmeiheckh: I object to that in the presence of 


the jury. 

“The Court: iet the jury go out." 

These and other instenecer, teo numerous to cite, ore 
eharacteristic of the metheds employed by plaintiff's counsel to 
induee = verdict. He insists that his remarks were provoked by 
the conduct of defendant's stiorney, but we find no support for that 
gontention in the record. Telee issues were injected into the trial 
by plain and invidious suggestions relating to matters that had nothing 
to do with the esse. The suggestions of a “erooked"” and “dirty” de- 
fense «ere certainly not warrented by the plea of non-ownership nor 
anything that defendant's counsel said or did, nor was it proper te 
repeatedly insinusts that thie defendant always interposed the defense 
ef non-ownership so a3 to dincourege lawyers ‘against handling any 
@ases sgoinst them.” Courts heve repeatedly held thet prejudicial 
conduct ef this kind conetitutes reversible error. im i+ Ge Be 
Goo V+ Seits, 111 Ill. App. 242, the cours said: (pe 243) 


"A lawyer who tries his case ia #» proper manners, observing 
the ethies of the profession, is at a great temporary disadvantage 
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when trying a csuse against counsel who resert to roper language 

te obtain « verdict. Verdicts thus obtained genernlly are and always 
should be short-lived. {risl courts should set them aside as often 
ee they are obtuine?. Tt is the pelicy of this court te discourage 
eueh sieconduet on the part of lawyers by reversing judgments obtained 
by them when if is monifect they are the result of unprefessional 
condvet.* 


in Parlin & orenderfi cos Ve 487 ILle Appe 454, it 
is seid: (p.» 455) 


*The rule is w¢ll established ia our State that in doubtful 
eases, Or those close uven the facts, improper conduct upon the part 
ef counsel fer the successful party, whieh is prejudiciel in its 
eharseter to the defexted party, may offoerd sufficient cround for 
reversing a judgment. in jisywood CO. ve Village of Maywood, 140 T1l. 
216, the Court said that it venla not healtate in a ToubtTul case te 
reverse fer that reesen slone, oven if the triel Court by ite ine 
structions told the jury to disregard the improper remarks of the 
attorney. This doctrine {4 substance has been repeatedly announeed 
An qur States He Ze 8 Be Re Bs Coe vo Hetgher, 128 111. 6205 
Zeb ve Bailey, 113 Til. spp. Tot; Ploneer legerye Ase'n y. J , 

“Tile Apps 1563 fupreme Lodge Mys'ic Yorkers v, Jones, 113 ar. 
Appe #42, 2465." 


For the reseons specified, the judement of the circuit court 
is reversed and the couse remanded for « new trial. 


BEVEXGRP AWD REMANDED, 


Seanlan, ©. Je, aud Sullivan, J., soncurs 
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ARTHUR M, GELGEN, 
Appellac , 
AP?SAL FROM GIPCULT COURT, 


COOK COUNTY. 


Ve 


PRAIFIS STATS BANK, 
@ corporation, 
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MR. JUSTICE SULLIVAN DGLIVERESD THE OPINION OF THE couRT. 


Plaintiff, Arthur Me Gelden, filed o bill in equity 
October 2, 1931, against defendant, Prairie State Bank, (here- 
inafter referred to as the Sank) for the rescission of a contract 
theretofore entered into for the purchase by Gelden of certain 
notes and a trust dead securing same from the Henk. After defend- 
ant’s answer wae filed the eause was heard by the chancellor and 
a deeree entered’ Pebrucry 14, 1934, in plaintiff's favor. This 
appeal followed » 

fhe material allegetions of plaintiff's bill are that 
duly 25, 1930, he entered into a contract with defendant whereby 
he purchased from it five first mortgage notes, aggregating $12,500, 
with accompanying interest coupons, and «a trust deed eonveying cer- 
tain impreved Holrese Park real estate as seourity for same; that 
the Bank, through its then president, H. R. Dow, procured his pur- 
chase of ssid notes and trust deed by fraud and misrepresentation as 
te the character of the improvements on the real estate described in 
the trust deed, the velue thereof, the income therefrom and other 
material facts concerning same; that dow falsely represented to 
plaintiff that the property in question with the improvements thereon 
was of the fair cash market value of $58,000 and that the annual 
ineome from same was three times the annual maintenance and fixed 
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charges, including interest on the mortgage indebtedness, taxes 
and assesuments; that the property was improved with a building 
containing “three stores and flats above, and s basement under 
each store, gach having e complete heating plant;" that Sebastiane 
Lorenzo, one of the makere of the notes, was the wealthiest man in 
Helrose Park, and that the preperty as improved was ample security 
for the mortgage deht. 

The bill further slleges that Lerenze wes not on July 25, 
1930, or before or since that time, the wealthiest man in Melrose 
Parks that the eid premises were not improved with a building con- 
taining three stores with flats above, but with a building consisting 
of twe stores with no flats above; that the stores did not have under 
each of them a besement equipped with a heating plant, but on the con- 
trary the corner store of the building was heated by a stove; that 
the incomes from the premises did not on Juby 25, 1950, nor at any 
time, amount te three times the "fixed charges of said premises;" 
that the cerner store was vacant from the time the building was 
erected until Octeber 1, 19350, and the other store was vaeant since 
April 1, 1930, snd is etdil yacant; that there was no income of any 
kind from the premises prior to and on July 25, 1950; that the taxes 
and assesements against the property, and interest and prepeyment on 
the mortgsge indebtedness amounted exch year to (1,562.50; that the 
mortguged premises were not worth £38,000 om July 25, 19305 that all 
these facts were well known to ¢efendant on thot Cate, but were unknown 
to plaintiff; thet knowledge of defendant's fraud and false representae 
tions did not come to plaintiff until September 11, 1951) that on 
September 16, 1931, he notified defendant that he elected to eancel 
and rescind the contract fer the purchase of the netes and trust deeds 
that he then and there demanded the return of all moneys paid by him 
fer the notes and trust deed which he offered to restore to defendants 
and that defendant has failed and refused to return the money paid by 
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plsimtift for the notes and trust deed. ‘he bill concludes with 

an offer to return, assign and transfer to defendant the notes and 
trust deed, together with any other documants reevived in connection 
therewith and to de such other equity as the court might direct, and 
prays for the cancellation and rv escissiea of the eontract of sale and 
the return of the money paid by plaintiff te defendant for the notes 
and trust deed. 

Defendant's aaewer denied that the purchase of the notes 
end trust deed was procured through fraud and deceit practiced on 
plaintiff by it or any of ite officers or represenkatives. 

The court decreed the cxncellution and rescission of the 
eentract for the sesle of the metes and trust deed and ordered that 
defendemt pay plaintifs $149154067, which comprised $12,831.77 paid 
by plaintiff to defendant July 25, 1840, and $2,135.40 interest on 
$12,500 from that date to January 25, 1954_ minus an cllowanee of 
$812.50 te defendant for the semianmual interest collected on the 
motes by plaintiff on “<ugust 28, 1950, and February 28, 1931. Upon 
the payment ef anid sum to him, plaintiff was ordered to deliver to 
defendant the aforesnid notes and trust deed. 

it appeered that Gelden, who had previously purchased 
mortgages and other securities from defendant and had formerly been 
one of its depositors, but was not at thet time, discussed with Dow, 
president ef defendant bank, on or shortly prior to April 29, 1950, 
the relative morite of verious investment securities and the advisae 
bility of purchasing reel estate mortgages, and that on that date, 
on a letterhesd of the bank, Dow mailed the following letter to him 

“april 29, 1930. 
Mr. Arthur M. Gelden, 
1240 Ne» Velie Street, 
Chiesgo, lllinsis. 


eis i was very glad to have yeu come into our little bank this 
morning. 


in confirmetion of our conversation, 1 om placing « ‘do not 
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sell' file on our two mortenges: 

Loon number 1151, signed by Sebastian 8B. Lorenzo 

whe is the president of the Melrose Park Lumber 

Company al 25%h venue and Lake Strect, $12,500.00, 

due in 1935, with interest at 6)%, whieh loan waa 

repurchased from the <merican Vault (orks of Chieageo, 

having bees held in their Contingent Fund Account. 

Loan Number 1212, signed by Frank Battaglia, $8,500.00, 

on the two flat briek and two ear garage at 1316 Maple 

évenue, due in 1954, with interest at 6%. 

Aggregating $21,900 fer July 1, delivery. 

Thenk you very much for this business, which I am sure 
you knew is much «ppreciated. 

Very truly yours, 
Baie é 
President.” 

1t further appecred that several conversations with Dow 
ensued, culminating in plaintiff's purchase from the bank on July 25, 
1930, of the $12,500 mortgage referred to in the letter; that his 
purchase included only notes numbered 3, 4, 5, 6 and 7) secured by 
the trust deed heretofore referred to, conveying the promises loeated 
at the southeast corner of SSth avenue ond LeMoyne street, Melrose 
Park, lilineis; thet notes 4, 4 and 5 were for $500 each and matured, 
respectively, on ‘ugust 26, 1951, 1932, and 1953; thet note 6 was for 
£1,900 and matured <ugust 26, 19343 that note 7 wes fer $10,000 and 
matured august 28, 19554 thet, upon his purchase of the notes, plain- 
tiff paid defendent their face value, 912 95Q0,5 and $331.77 accrued 
interests and thet nete 2 for $500, although it did not mature until 
agust 26, 1930, which was more than a month after the date of pur- 
chase, was not incluied in the sale of the mortgage to plaintiff and 
wae mot mentioned in Dow's letter to him. 

@elden testified that in the conversations between them 
from the time he reesived Dos's letter of April 2%, 1930, until he 
purchased the notes and trust desd July 25, 1930, Bow repeatedly told 
him that “the property was werth $38,000," and that it “had three 


@ flat above, and three basements, three individual heating plants, 
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and that there was o three ear garage in the back, whichwas built 
after the lean was made;" thet Dow “mentioned that it was a character 
loan, once er twice, and I asked him whnt he meant by that. He satéd, 
responsibility, efter all, that there is no use Looking at the 
property; irrespective of whet the property ia back of the note it 
is the one sho signed the mete whe is responaible for its differenee.* 
Plaintiff testified further that about the first part of July "I told 
Mr. Bow I was going to “igin * * * and te give me the address and I 
will go and investigate it. He told me, ‘All these things have been 
investigated thoroughly. You are a busy mane® ind he said, "You can 
absolutely leave it te mee’ He said, ‘We have dene all of the ine 
vestigating. ‘e had expert appraisers aporsise the preperty.’" Gelden 
alee testified thet he received the semiannual interest payments due 
on his notes ugust 26, 1930, ani Februery 28, 1931, aad that he did 
mot visit the property im .uestion until after there was a default in 
the principal and semiannual interest payments due August 28, 193154 
that, when the notes and trust daa were delivered te him and he 
suggested that he was going to Kave His attorney exumine the documents, 
Dew saidt "That's a aervice we render our customers. We have in- 
vestigated all this and there is no use te spend additional money te 
go and investigate the papers. * 

Dow denied the truth of Gelden®s testimony almost in ites 
entirety. He steted thet he diccusaed the matter ef the purchase of 
the netes and trust deed with Gelden with the bank's record of the 
loan before them, which showed the preperty appraised st 928,000 by 
Lorenzo, and that he never told Gclden that it wes worth $56,0005 that 
he did not tell him the property wee impr oved with a building consisting 
ef three steres with flats above, and with & “basement under onch stores 
having « complete he-ting plant,” but that he told him that there were 
twe stores with individusl heating plants in their respective basement a5 
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that he did not tell him that the steres were rented and made ne 
referenee to the amount of income frem the premises; thet he told 
Gelden exactly what appecred on the real estate lean record of the 
Dank; and thet he did net advise him not to investigate the property 
ner that he should not have the notes and trust deed examined by 
his attorney. 

It is undisputed that the improvement on the Promises on 
July 25, 1956, consisted of twe one-story stores, with a brick garage 
in the rear; that there was no heeting plant at thet time in the bavee 
ment of the corner store, but that that store was heated by a stove, 
and thet there was a broken down henting plant in the besement of the 
ether stere; thet there were ne flete in connection with either stores 
But thet » week before the first tenant meved inte the corner store, 
September 36, 1950, temperary partitions were erected thereins that 
neither etere wan eceupicd or rented on July °5, 1930; and thet the 
tenant in the corner etore peid $36 rent at firet, than $25 and 
finally $26, There wae evicenes thet on July 25, 1939, when the 
$12,800 first mortgage notes and trust daed were sold to plaintiff, 
the property, s« improved, w2e worth leas shan the face volue of the 
notes, and thet the general taxes fer 1729, and certain special assess- 
wente sgoinet the wroperty were in default. 

The exhibit in evidenee described as the “reel estate loan 
record" contains = record ef the bank's negotistion of the original 


loan on the premises to Lorenzo and his wife and subsequent entries 


in connection therevith. 1% shows that Lerenzo oppraised the property 


as improved at $26,000; that the bank appraised it at $22,085; that 
the improvement consisted of “one story storess flats and basement, 


brick, gravel roof, three-car brick gorages 2 individual hot water 
it further showed that 


heating planta and 2 Sver-Hot water heaters." 
the premises 


a loan in the amount of $13,500 secured by a trust deed to 
wes made to the Lerenzes uguet 26, 1928; that the loan wee evidoneedby 
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seven principal notes and interest notes executed by lLerenze and 

his wifes; thet the interest notes due February 28, 1929, August 28, 
1929, and February 26, 1950, and the principal note due ugust 26, 
1929, were paid in cash on or about the respective dates they matured, 
but that principal note 2, due ‘ugust 28, 1930, and interest notes 
aggregating $422.50, due at the seme time, were not paid by the 
mortgagors on er shout that date, but are shown to have been paid te 
the bank by Lorenzo with a note October 14, 1930, The recerd dees 
mot disclose that this note wae ever paide 

while plaintiff's 111 charged that a confidential relation- 
ship exteted between the parties, and the deeree se found, the chan- 
eeller found sleo that whether or aot such a relationship existed 
between the parties it was immaterial to the determination of plain- 
Giff's right te relief. Yinintiff, in effect, concedes in his brief 
that mo such relationship existed and it therefore becomes unnee- 
eseary for us to consider that question. 

Sefendant contends that ao false or fraudulent representa- 
tions entitling plaintiff to reseind the eontract for the purchase of 
the notes and trust deed have been shown and that, inasmuch as abund- 
ant opportunity was afferded him te investigate the mortgaged premises 
before purehseing the notes and trust deed in question, he is nee- 
esserily charged with any knowledge which such investigation would 
have disclosed. 

The chancellor, Raving seen and heerd the witnesses, found 
that plaintiff had proven the material oallegetions of his bill by @ 
Clear preponderance of the evidence ond that the bank, through its 
president, conceived and carried out « fraudulent scheme to sell 
Plaintiff the notes and trust deed in cuestion. After a careful exami- 
nation ef #11 the evidence in the record we are satisfied that the 


court's finding should not be disturbed as being ageinet the manifest 


weight of the evidence. 
Predictions of future income and statements tending te 
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exaggerate or begs$ the velue of preperty are gonerslly not fraudu- 
Lent where the parties deal #t arm's length, (Buryagh v. Ballon, 230 
til. 34) but false raprosentations of pre-existing material facta ree 
lating te the value or the income from property, which are relied 
upon, with no actual knowledge of their feleity, do emount to fraud, 
(Doushit v. Swiney, 310 111, 180; Pustelniak v. Vilimas, 352 44. 
270.) Representations by 2 scller of a mortgage that the property 
esouring seme is imoroved with e building consicting of three stores 
with flats above, with on individual heating plent in tho basement ef 
each store, when it consists of only two stores without flata, having 
mo heating plant in one and an unserviesable heeting plant in the 
other, and that the buildings has a present inane oe? three timer its 
fixed charges when it is yaeant and not carning any tacome, are 
material and false, and «a purchaser relying on them may? eseind the 
purehase. (Sayarian Brewing Co. v+ Farrar, 163 Tlie 471.) Statements 
as to the value of property are erdinarily considered mere expressions 
ef opinion, and for that reason are not eulvielent to warrant a 
veaciasion of the contract, aven thouch they are falee ani relied upon 
by the other party, yet the rule is otherwice where the misrepresenta- 
tion relates to « specific extrinsic fact which «ffecte the value, If 
the fact is one peculiarly within tha knowledge of the party making 
the etatement, ani the statement ie made with knowledge of ite falsity 
or what the law regardy as equivelent thereto, end with an intention 
thet it shail be scted upon, and it ie ected upon to the injury of the 
other party, the reprecent«tione will amount to euch fraud es will 
warrant @ court of « uity in setting eside any contract induced in 
whole or part by such representations. (Douglase v- Treat, 246 Adie 


693.) 
The avidenee shows that plaintiff was desirous of investing 


his idle funds in a sound firet mortgage, secured by property earning 
at Lesst sufficient to care for ita maintenance and to meet the fixed 
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oharges agiime: it; thst cow, knowing this desire, falsely represente 
ed the eharseter of the improvamcat on the property and the tnoome 
from it; thst pieintiv’ rslied upon such etetements; thet they ware 
material representations of facet, knowingly and falsely made, whieh 
indueed Gelden to ooquire the inadequately secured notes. Asay inten 
tion or determination that plaintiff micht have had te aseertein the 
true situation ani thereby discover the faleity of the representations 
by visiting and inspecting the preperty before completing the pure 
ehase of the notes aud trust deed wos forestalled by Dow's insiotence 
and repeated smeurances thsi 14 was unnecessary for plaintilf to inm- 
spect the property! thet everyining in connection with the mortgage 
had been thereuchly investigated; inant the bank had experts appraise 
the property; that, regardless of the sufficiency of the property 
iteelf as security, the mortgagor Lorense’s position, responsibility 
and weelth were ample cuarenty of psyment; that, tanemuch as plaintiff 
wae @ buey men, he could safely leave everything to Dew, and that it 
would be a useless vaste of monwy for plaintiff to submit the notes 
and trust deed te hia attorney for examination. The reasons assigned 
by Dow were sufficiently plnusible to deter Golden from visiting and 
inspecting the property. “hen statements are of material matters of 
fact, whieh from their nature may be assumed to be within the knowledge 
of the party meking them, the party to whom they are made has o right 
to rely upon them, and in the cbeence of any knewledge of his Own, OF 
eof eny facte which cheuld arouse coubt or suspicion, is net bound te 
make incuivies seni examination for himself, © party guilty of fraudu- 
lent conduct whereby he induces another to act will not be allowed to 
impute negligence to the lstier as against hie own deliberate fraud. 
(Pustelniek v. Yilimass supra) 
That Dow's purpose in persuading and indueing Gelden to 
| purehese the netes and trust cecd was fraudulent is borne out by the 
feet that he did not include note 2 in the sale of the mortgage. iis 
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reason for not colri¢g se is obvious. ‘That $500 note was about to 
mature Auguet £5, 195%, just a Little more than a menth after ha 
sold plaintiff «li the other outstanding notes comprising the 
mortgage on July °5, 1930. [{ wili «leo be noted that Dew did not 
mention this nets to ‘olden in hia letter of  pril a9, 1930, which 
was four montas before ites maturity. It was not paid to the bank 
by the mortgegors when due and the conclusion is inevitable that the 
bank knew er had goed reason to believe, not only on July BB, 1950, 
but as far back as dpril 29, 1930, thes 1% wowld not be paid. i¢ de 
reavnenable te agwume that this note wou withheld by the back and ite 
exiatenee concerned so that Gelden would not be apprised almost 
immediately after hie purchase of the mortgage of the desperate 
fimanciei condition of the mortgagor Lorenze and of his default. 

Defendant's fraudulent purpese is further borne out by 
another fact. By withholding note 2 the bank could successfully 
eongeal the defsult in its payment from plaintiff. But there was 
semianmial interscut due, t66, on <uguat 23, 1930, on the notes pur- 
ehaved by plaintiff. The mortgeagers alse defaulted in the payment of 
this interest to the bank. “se plaintiff sivised of this default? 
Wo. The bank covered it up by saying Celden on September 17, 1930, 
out of ite own funds, the semiancuel interest due him uguat 28, 1950-6 
Dow testified that Lorenzo hed paid this interest to the bank before 
it turned same over to Gelden, but hic testimony is refuted by the 
vank's recerds, «hich show conclusively that Lorense paid the bauk 
aothing on either note 2 or the semianmel interest due on the mortgage 
indebtedness ‘ugusi 28, 1930, until October lé, 1930, when the bank 
accepted his note in paywent of such interest and note 26 

Now elaims that he told delden about note 2 aad foobly 
attempted to explain hie failure to include it in the sale of the 
mortgage by atating that there was still $1,000 due on the mortgage 
- the time ef the: sole te plaintiff "unless Mr. Lerense hag made 
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arrangements to take up that five hundred. [hat I have no way of 
knowing.” Dew was president ef the bank and must have known that 
Lerensze had mate ne arrangements "to take up that five hundred," 

it fe urged that plainiiff cannot have rescission ef the 
contract bothuse when hia slleged offer to rescind was made he did 
not tender to defomlent the (412.50 interest he had collected on 
the notes and thet he did not tender te dufendont the mortgage 
guaranty policy he had receive’ with the netes and truat deed. In 
other words it ia contended that one whe seeke to rescind « eentract 
for any reason musi place the other party in statu que. It is 
suffieient answer te this contention to state that in the concluding 
peregreph ef his bill piaintiff offered, in the event that = deeree 
Wan e@eatered in his faver, "to assign, tranefer and return to defende 
ant the seid notes and trust deed se sforesaid, tegether with the 
other documents received in conection therewith, complainant further 
effering toe ¢6 such other eyuity os the court may direct." The deoree 
orders the return te defsndent of the semiannual interest payments on 
the netes received by plaintiff by allowing the bank a erecit for 
the amount of such interest. If the ¢esnlings beiween the partier 
have been such th-t there must be «a consideration and adjustment 
ef their relative rights and claime, it is eufficient for a olaintiff 
seeking reaciasion of a contract to allege in his bill thot he is 
ready and willins io de e .wity im the premises. (Jlack on 
Ronelesions, 24 eds» VOl» 3p pare 67%, wpe L655 1604.) 

We are of the opinion that the predible evidence in the 
record «affords ample justifiestion fer the cnhonevller's findings ant?” 
cenelusion. reached by him that » palpable and intentional fraud was 


perpetrated in procuring plaintiff to purehase the notes and trust 


deed in question. The decree of the cireuit court is affirmede 
AVPFITUE De 


Seanlan, Pe Je, and Friend, J+, concure 
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WILLIAM F. JASMUND, ) 

Appellee, APPEAL FROM SUPRRIOR COURT, 

Ve COOK COUNTY. 
HALDANE CLEMINSON, a a — 
wat, 2821.A. O24 


MR. JUSTICE SULLIVAN DELIVSRS) THA OPINION OF THE couRT. 


Defendant, Haldane Cleminson, seeks to reverse a judgment 
fer $15,000, entered against him January 13, 1934, on the verdict of 
a jury in an action of assumpsit brought by William 7. Jasmund, 
plaintiff, Janusry 30, 1932) to recover money alleged to have been 
lent by him te defendont. 

Plaintiff's declaration consisted of six counts, the 
first twe ef which were special counts and the last four commen 
counts. 

The first count alleged that defendant, together with 
one J. Dwight Yunk and one fT. NH. Callahan, was engaged in a project 
that invelwed the acoulring of a large amount of acreage property 
im the State of Michigan to be developed by them for recreational 
purposes; that defendant was in need of $15,000 for use in connection 
with such project and was desirous of borrowing that amount of money 
frem plaintiff; that for the purpose of inducing plaintiff t make 
the lean of this money defendant proposed to give plaintiff certain 
stock in the Michigan corporation to be formed and to secure him in 
the repayment of the loan by bonds to be issued by the corporation 
after the acquisition of the propertys end that Jamary 20, 1927, 
Cleminson, Yank 7 Caliahan entered inte an agreement with plaintiff, 
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whieh wes substantizlly as fellows: 


“Agreement dated January 20th, 1927, that a non-profit 
Corporetion is to be formed under the laws of the State of Nichigm 
for the eper2ztion and conduct of the great WorthwoedsClub for 
recreational purpeses, and further agreed by the parties herete 
that the land under contract of purchase te be exchanged for all 
ef the wane = pose, Ser earn kien 

s further agreed that an issue of $300,000 worth of 
bonds be issued by the sbovea snid corporation against 10,0 
ef the land. = — 

it is further agreed by the parties that ten per cent 

(10%) of all of the above stock in anid corporation be delivered to 
William F. dusmind for the loan of $15,000 with interest at the rate 
of six per eent (6%) per annum, which interest is te be paid when 
and as principal payments are made on said loan. 

It is further agreed that $230,000 of the aforesaid bond 
issue be placed with the Marquette State Bank ae Trustec, and that 
said Trustee be instructed to deliver to asid Yilliam ¥. Jasmund, 
twenty-five pereent (25%) of the proceeds of the sale of all bonds 
#0 pleeed in its hands until the principal sum of $15,000 together 
with ali intersst due thereon, is paid. 

Hsldane Cleminson 
We Callahan 
William ¥. Jasmund,.“ 


It further alleged that January 31, 1927, plaintiff lent defendant 
$15,000; that in consideration of the lean defendant agreed mad 
premised te repoay the $15,000 with interest at the rate of 6%} 
and that, althouch often requested, he has not paid seid amount 
or any part thereof te plaintiff and refuser to do ao. 

Ths second count alleged that Cleminson, Funk and 
Callahan were engaged in a project for the development of the 
Michigan properties under the name of J. Dwight Punk & Associates; 
that they needed $15,000 te further such project and desired to 
borrow that amount from plaintiff; that he lent it to Cleminson, 
Punk ami Callahan upon their promise to repay it with interest at 
the vate of 6%; that the loan was made by the indorsement and 
delivery by plaintiff to Cleminson of a cashier's check for $15,000, 
dram on the Vest Mnglewood Trust & Savings Bank, which was indorsed 
by Cleminson and deposited in the sccount of J. Dwight Funk & 
Associates, and paid in due course by the aforesaid banks that 


Cleminson, Funk and Callahan jointly and severelly obligated them- 
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selves to repay the loans that no portion of the loan was paid 
by them when it became due or since; and that defendant is liable 
to pay plaintiff the amount thus borrowed, which, although often 
requested, he hae failed te do. 

Defendant filed a plea of the general issue te the common 
counts and, when his demurrer te the two speciel counts was over- 
ruled, a plea of the general issue te those counts, as well as a 
special plex of estoppel by verdict. 

While no mention is made of it in the declaration in this 
proceeding, it appears from the evidence that on January 31, 1927, 
when plaintiif lent the $15,000, he r eccived from Cleminson his judge 
ment note for the payment of the indebtedness with interest three 
months after thot date, and thet plaintiff had thia note in his 
possession until the iatter part of September, 1927, when he turned 
it over to his attorney so that » suit might be instituted on it 
against Cleminson, in the name of Re He Ehlert. That action was 
brought October ¢, 1927, and resulted in a verdict and judgment 
against Cleminson, which was followed by an appeal to this courte 

Four agreements in writing, in evidence in that case, 
were put in evidence in this cause by either plaintiff or defendant; 
the first, in point of time, being that of January 20, 1927, the sub- 
stanee of which has been heretofore set forth. Two ef them, executed 
Februcry 27, 1927, did not bear Jaamund's signoture, but we are con- 
vineed from the evidence that they were executed with his knowledge 
and consent. ‘The lest egreement wes execute? \ugust 5, 1927, several 
months after the maturity of the note heretofore referred to and was 
signed by plaintiff, as was the first agreement. 11 the instruments 
were signed by Cleminson, J. Dwight Funk and f. H. Callahan, and 
the two of February 21, 1927, by the Marquette Park State Bank (here- 
inafter referred to as the Bank). Im none of them was any mention 


made of the note. Sach agreement acknowledged an indebtedness on 
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the part of Funk, Callahan and defendant, Cleminson, to Jasmund 
of $15,000. Only the first acknowledged that 10% of the etock 
of the proposed corporation was to be given to Jasmund. All the 
agreements provided that the indebtedness to Jasmund should be 
paid out of the prececds of the sele of bonds which were issued 
and deposited with the bank about Iebruery 21, 1927. Wone of 
the bonds was ever sold. 

Cleminson testified, both in the case of Ehlert vy. 
Cleminson, 255 lil. Appe 346) and im the instant case, that he 
never borrowed any money from Jusmund personally; that, when he 
met him in the bank January 31, 1927, Jasmund seid that his father 
was not satisfied with the security for the loan; that he gave that 
as an excuse for wanting defendant te sign the note; that the wit- 
ness objected to sisning = note at thet time, but fasmund said that 
he wanted it just as temporary security until the bonds were iasued 
and that the nots would be returned to defendant upon the issuance 
ef the bonds; thet when Jagsmund agreed to return the note st such 
time as the bonds wore deposited with the bank he (Cleminson) signed 
it; and that on o number ef oceasions he demanded of Jasmund the 
return of his note, but that in each instance he was met with a 
promise of future compliance which was never fulfilled. 

Jasmund testified that he owned the note continuously 
from the time that he reeeived it from Cleminson January 31, 1927, 
until the trial of this cause, and it is apparent that thlert at 
no time owned the $15,000 note, but was simply used as a “dummy" 
to bring the former action against Cleminson in plaintiff's behalf. 


On the appeal of the former case to thie court it was 
said in Ehlert vy. Glemineon, supray (certiorari denied by the 


Supreme Court October 16, 1929) at pp. 348, 3508 


"£11 of them (the four written agreements) provided 
that the indebtedness to Jasmund should be paid out of the pro- 
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eeeds of the saie of the bonds, 

*y & — 

"fhe testisony received did not alter or vary the terms 
of the note in any respect, It simply shewed that the inatrament 
was delivered, met absolutely, but upen condition, * « * The 
prometors of the Club agreed, in writing, to repay to the defende 
ant out of the proceeds of the sale of bonds the $15,000, and in 
addition to give him a 10% interest in the corporation to be formed.* 


Defendant insists that his special plea of estoppel by 
verdict should have been sustained inasmuch as the controlling 
question in the ease et bar is the construction to be placed upon 
the written agreements between the parties, and this court having 
had belore it in the prior Ehl«rt case the identical agreements upen 
weish this ease is grounded and which sare in evidence here, and 
having construed the contract embraced in those agreesents, such 
construction *as binding upon the trial court and is conclusive of 
the issues in the present cane, 

In paecing woon the question of estoppel by verdict our 
Supreme Ceurt in Healea v. Verne, “43 111. 325, said at po.3M, 332: 


— * Sneath an Pte a 


"The plea eete up what is known as an estoppel by verdict, 
which arises when a particular material fact in any litigation has 
been determined in a former litigation between the same parties or 
between parties with whom the parties to the subsequent litigation 
are in privity, in wich that fect wae alse material to the issue. 
in such case the decision of the question in the former Litigetion 
is conclusive uvon the parties in the later and alse upon all per- 
gone in privity with them, and that question cannot be litigated 
again between the parties in that case or their privies in any sub- 
sequent action in the same court or any other court, whether the 
question arises upon the same or a different cauee of action, 
whatever may have been the nature or purpose of the action in which 
the fjudement was rendered or of that in which the estoppel is net 
up. v , 102 Ili. 596; People v. Lockhin, 275 id. 106; 
Winkelman v. Winkelman, 310 14. 568; Hoffman v. ioffman, 350 1d. 
413; People v. Hart, 332 id. 467.) 


The evidence in thie case siows conelusively that plaintiff 
in the Ehlert case was simply « "“duany,” and that the real plaintiff 
there was the plaintiff here; that thie aetion was brought for the 
identical $15,060 claimed there and is bottomed upon the identical 
transaction consisting of the four written agreements before the 
gourt in that proceeding; and that, while in the Ehlert case the 


suit was on « note and here the action is in asswpsit, the note 
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was merely evidence of the same indebtedness which is claimed in 
this ceuse. [This court founé, in effect, in the Ehlert case that 
mo personal liability attached to Cleminson upen the note or 
otherwise, and that the wome contract before the court in that 
Gase, consisting of the four written agreements, clearly specified 
thet the $15,000 indebtednens to Jasmund should be paid out of the 
Proceeds of the syle of the bondsdepesited in eserow with the bank, 
That materiel and controlling question, having been previously 
determined by this court adversely te plaintiff, is aecisive of 
the issue presented here where it is sought te held defendant per 
sonally liable for the indebtednesa, 

Under the rule ef esteppel by Verdiet, it is not a decision 
on the law te be applied in » case that is conclusive upon the par« 
ties in subsequent litigation, but the dctermination of a controlling 
feet or matter in issue whieh is again put in isaue in the subsequent 
litigation. (Little v. Blue Goose Motor Conch Co., 346 111. 2663 
People v. Le & 4 Re Re Coos 350 id, B74; Herding Cee v. Harding, 
552 id. 417.) One, at lenet, of the Material and controlling facts 





that determined the judgment of this court in the Bhhert case was 

the question as to where Plaintiff had to look for payment of the 
indebtedness, and that issue being common te the two cases the rule 
of estoppel by verdict is applicable. Whether the adjudiention relied 
Upon as an estoppel g0e8 to e single question or @11 the questions in⸗ 
volved in the ease, the fundamentel prineiple upon which it is allewed 
is that justice and public policy slike demand thet a matter, whether 
consisting of one or many questions, which has selemly been adjudicated 
in a court of competent jurisdiction shel] be deemed finally and con- 
Clusively settled in any subsequent litigation between the same pare 
ties, or thoge in privity with them, where the seme question or 
@Westions arise. (fille vy. Bridges, 105 111. 336; city of Chiongo- 


We Partridge, 248 14. 442; Chicage Terminal Ry Co. y. Barrett, 
— — —— —ñ— — 
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252 1d, 86; Healea v, Verne, suprag Hardi 
supra) 


C@e Ve Harding, 


Many other points have been urged but we deem it un- 


necessary to discuss them in view of our conclusion that the rule 


of estoppel by verdict is applicable to and deeicive of the material 


and contrelling question presented fer our determination in thig 


For the reasons indicated herein the judgmeat of the 


Superier court is reversed and the cause is rommnaded vith direetiong 


to sustain defendent's specisl ples of @ateppel by verdiet and to 
enter judgment for defendant. 


RAVE SLY AND RBMANDSD ITH 
z DIRECTIONS» 


Seanlan, Pe Jes and Friend, de, Concurs 
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VYTAUTO BUILOING & LOAW ASSOCIATION, i 
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Appellant, 
Vo 


JOBN J. LOLP, ANTON LITSH and 
AGNES LITWIN (defendants below). 


APPLAL FYROM MUMI CL PAL 
SOURT OF CHICAGO. 
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ANTOR LITVIN amd AGHeS LIT IN, 
Appellees. 
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252 1.4.624° 


MR. JUSTICE SULLIVAN DELIVENGG THS OPINION OF THY coUPT. 


Judgment by confession for $1,221.75 was entered November 
13, 1933, in faver of Vytauto Building * Loan Association (herein- 
after referred to ac the <seeciation) and against John J. “olp, the 
usker, and Anton and 4gnes Litwin, alleged guarantors, of « demand 
promissory note for $1,000. Upon the amended petition ef defendants 
Auton ani Agnes Litwin, they were gronted leave to appear and defend, 
the judgment to atend as security. Movember 16, 1954, « verdict was 
rendered by a jury, finding the issues against plaintiff. Yoveuber 
@4, 1934, the court rendered final judgment upon the verdict against 
plaintiff and vaeated the judgmenttheretofore entered by confession 
against Anton ond Agnee Litwin. This appeal followed, 

The material allegations of the Litwins' amended petiticn 
to vacate the judgment by confession are that they were stookheldurs 
im plaintiff aescciation ami that defendant John J. olp was ite 
secretary} that Zelp delivered to them at the office of the 
association certificates of paid up stock in the ssneciation; that 
at the time of such delivery he requested them to sign a paper, 

f Which he frauiulently represented was 2 reovipt for the certificates 
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of stocks thet they believed this representation to be true and » 
being unable to read or write the Znglish language, signed the 
purported reeeipt und never knew that the instrument which they had 
signed was # guaranty of Solp's demand promissory note for $1,000 
payable to plaintiff's order, until served with an exeeution in 
December, 1933, pursuant to the judgment by confession entered on 
such note; and that the fraudulent transaction in question eccurred 
beezuse of pisintiff's segligent and wiliful conduct in permitting 
49@lp to transact business as iis secretary. 

Plaintiff eontends that <olp delivered the note to the 
asweciation and that it paid him in good faith the consideration 
of £1,000 specified therein without notice or knowledge of any fraud 
or circumvention that he may have practiced on defendanta Anton and 
bgaes Litwin, whereby he induced them to sign the note as guarantors} 
that their guaranty being chsolute plaintiff was net required to 
make demand on the maker, 4olp, for payment of the note nor to give 
the guarantors notice of Jolp's failure to pay semes that in their 
contract of guaranty the guarantors expressly waived notice of demand 
on the maker of the note for payment; thet the emended petition, 
which was ordered to stand as defendants’ affidavit of merits, does 
not atate a defense in that it dees not allege that plaintiff had 
netice or knowledge or wag in anywise implicated in the alleged fraud 
practiced by Zolp upon the Litwins; that, if Aolp did, im fact, pr 
eure the guarantors to sign the note by fraud and cirewuvention and 
secured the loan from plaintiff upon the faith of his ami their sig- 
natures upen the note, thereby perpetrating fraud upon both plaintiff 
and the guarantors, ke was not acting as the agent of plaintiff in 
that transaction, and notice or knowledge of the fraud practiced by 
wim upon the guarantors cemot be imputed to the association; thats 
if the Litwins signed the inetrument without having had it read to 
them and totally ignorant of its contents, they were guilty of = gross 
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want of _ and esution in executing the guarsnty and should bear 
the Lees) /Abat they di¢ net preve by a preponderance of the evidence 
thet they were induced to sign the nete by fraud and cirecwnvent ion 
practiced upon them by “olp- 

The theory of defendants snton and gnes Litwin, as stated 
in their brief, is thet, their execution of the guaranty having been 
procured by fraud and circumvention, plaintiff's claim against them 
ia barred under sec. 10 of the ‘egotiable instruments act; and that 
the question of their due enre and coution im executing the guaranty 
ef the note was an clement for the jury to consider with the other 
evidence as to whether their signaturss vere obtained by fraud. 

help wae president of the assecistion and net ite secretary 
at the time of the occurrence in guestion, and he was thereefter sene 
teneced to the penitentiary on chorges unrcisted to the transaction in 
ecomtreversy here. ‘The sicnatures of the Litwins to the alleged 
guarenty of “olp's sete are admitted. in October, 1927, they apphied 
for membership in and «aubseribed for shares of stock of plaintiff 
association, fer which they paid at the rete of $100 a month, which 
payments were recorded in a “pases bocks" They discontinued their 
paymente in Decexber, 1931, <t which time the omouni they had paid 
te the aseeciation was sufficient to entitle them te certificates for 
$5,300 paid up shares of stock, hey made several demands for the 
return of their money but were advised by <olp, and others, that bee 
enuse of economic conditions their money could not be presently re- 
turned, but that they would be given certifiertes of stock on account 
of same. 

One Fiersynski testified that he was secretary of the 


 aeseciation and hed been euch sinmee 1924; that he kept all ite books 


and securities, was custodian of all ite recerde and decumente, and 


j that he devoted all hia time te ite businesss that Zolp, as president 


f the asnociation, received « salary of $5 a week and that his 
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principsl duty wee to preside at the meetings of ite beard of dire 
eeteraj that the witness wae familiar with the sirenatures of “olp 
and the Litwins; thet the note upon which this setion waa broucht 
bore the true signature of Zolp on its face and the signatures of 
4gnes and /nton Litwin on its back as gusrantere; that, when Zelp 
presented the mote «ith the aforesaid signatures to him on pril 6, 
1932, he (Zelip) requeated a loan from the agsociotion of $1,000 and 
turned over the Litwins* pase book; that page @ of such pass book was 
entitle? "Leen Aeceunt" and that om that page the witmese placed the 
stemp, “Thies eccount gusrantees stock Lean beok No. 1659, John J, 
Zelp," vhich indicsted that » loan wes made on Jelp's pase book account, 
whieh vee Ho. 1559, amd that it eae guxrentesd by the Litwins' peas book 
account; thet on the face of the note under the printed caption, "This 
stock loan is guaranteed by book “oe,” he indorsed the ficures 6BS, 
whieh wes the number ef the Litwine’ pass book, ond that on the back ef 
the note after “book Jo." he indorsed the seme ausber; thet he placed 
thelitwins' pass beck in the cuctomers' rack kept fer the purposes that 
he then drew a check for 51,000 to the order of ‘olp, which was signed 
by Zeolp as president and Pieruynoki as sscretary, and countersigned by 
one Rzereki as treacurer; thet this cheek wae delivered te Zolp, whe 
indorsed and eashed it the sume day at the Universal State Bank, upon 
which 1¢ wes drawn; that the witness next saw the Litwins' pass book 
on July 2, 1932, when it was turned over to him by them at the offices 
ef the association in exchange for six certificetes of paid up shares 
ef stock ef the association issued to aton and ‘gnes Litwin, five 
ef them for $1,000 exch and the other for $3003 and that he delivered 
these six certificates to the Litwins, but before doing se plaged upon 
the upper richt morgin of certificate No. 659 = stamp rending, “This 
_ « @ertifieste cuerantees stock loan book Yo- 1559,° and that ofter this 
 inseription, and on the bottom line of such stamp, ho wrote “John Je 
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Both of the Litwins testified thet they hed known Zolp 
for abeut eighteen years; that both before and efter they became 
members of the association he locked after certain real ectate 
deale for them, mode out bills of sale, paid their bills, paid 
interest on their mortgages, and peid their taxes; and that after 
they joined the susocintion he received most of their payments, 
receipted fer same, and in general transacted the aaszceiation's 
business with them. ‘The Litwines nlsae testifies that they were 
Lithuanians ané could neither read mor write the ‘inglish Language. 
Anton Litwin stated that, when the paper in question we presented 
by teolp to him and his wife at their home for their signatures, "He 
put some pieces of paper up there im blank. He seid ‘sign on the 
paper Mr. and Ure. Litwin. You get 11 your money. You got paid. 
You get all your money.’ “sll, we ean reed nothing, we believe him. 
Yor » long time we believe him. We sign she paper and we don't get 
our money.” Litwin slee steted thet it was -elp who delivered the 
eertifiestes of peoid up steck to him and his wife July 2») 1952, 

Agnes Litwin testified that when Zolp secured the signatures 
ef herself and husband to the inetrument he presented to them on 
April 6, 1932, he “come to my house and bring a bunch of papers, 
plain papers it was. He eeid te me ‘sign for to get certifiestes.'* 
She also testified that Jolp did not inform them that the paper that 
she and her husband signed was « guaranty of hia note te the assecine 
tion, but told them that it “ns a trenefer paper from the book to 
certificates.” She further testified that the upper right portion 
of two of the certificates was torn from them when 4olp delivered 
the certifiestes to inten Litwin and herself July 2, 1952; and that 
her hueband retained the certificates in his possession until ugust, 
1933, when she secured a divorcee from him and he delivere’ them to 
her, assigning his interest therein as part of his alimony settlement. 

eo attempt was made at the triel to show that plaintiff had 
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any actual knowledge of the alleged fraud perpetrated upon the 
Litwins by Zolp» The only theery upon whieh the association 
could be charged with netice of the fraud would be that because 
Zolp wae its president his knowledge “euld be imputed te it. He 
was a member of the ascocivtion and entitle te berrew maney from 
it upon his guarantesd notes as were the other members. ‘hen he 
seeured the signature of the Litwine to the cusranty on April 6, 1932, 
he wae dexling strictly on bia owm account ond was not engaged in the 
business of plaintiff. it will hardly be presumed that if 4elp pree 
cured the Litwins to sign the guaranty on the note by fraud and eire 
ewmrention te eisble him te secure the lean from the association, he 
would disclose thie freud to his principal and thereby defeat the 
object he had in views to the generel rule that notice to the agent 
is notice to the principal there is » woll define’ exception that notice 
will not be imputed to the principal where the facta outhorize the ine 
ference that the agent will conceal the informetion. The preeumption 
then ie that the agent will concesl such inform:tion where 1t¢ would be 
detrimental to hie interests te disclose the facts. (Merchants Nate 
Bank v> Nichols & Coo» 223 111. 413 Gowen vo Currams, 216 ide 5985 
2 Corpus Juris, sec. 54%, pp. 868, 870.) The facts and circumstances 
aurrounding Zelp's transaction with the Litwins are such as to make it 
reasonably certain that he would not conmuniente to plaintiff infore 
mation concerning any triek or device be may have used to secure their 
guerenty. 
Plaintiff not being chargeable with its sgent 4olp's 
knowledge of the alleged fraud and with ne evidence in the record 
of actual notice or knowledge to it ef any freud perpetrated on the 
s«Litwine, 19 the association's right to recover on the note in question 
; barred by pars Ll, see. 10 of the Negotiable instruments Act (eh. 965 
«TLL. State Bar State. 1955)? ‘This section of the statute provides: 
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"If any fraud or eireumvention be used in obtaining the 
making or executing of any of the instruments aforesaid, such fraud 
or cireumvention may be pleaded in bar to any action te be brought 
om any such instrument ao ebteined, whether such action be brought 
by the party committing such fraud or cireumvention, or any asvignee 
of such instrument.” . 


in Anderson v. Warne, 71 ili. 20» it was sought te avoid 
payment on the ground that the note was obtained by frewd and cireun- 
vention. There one Brusher applied to the payes fer « loan of $100, 
which he reeeived upon delivering to the payee his note fer that amount 
with one Andersen ac seeurity, The payee had so reason to suspect 
that it was not « fair transaction. There was nothing in the ¢cireume 
stanees te excite suspicion in the Payee's mind. Anderson eloimed that 
he wes deceived inte siening the nete and that “Brusher represented te 
him it was en ‘identity paper,' te enable him te procure hin bounty from 
the payee." In that case the court sald ot ppe YO, Sle: 

"+ * * This defense con not be meintainede The wrongful 
conduct shown was between the makers, and wae not participated in by 
the payee. He was guilty of uo praudulent practices whatever, * * # 

“* * * But if it be conceded Brusher wis guilty of fraudulent 
Practices in precuring the execution of the note, and that he obtained 
its exeeution under the belie? it was an ‘identity paper,’ this fact 
would not change the decision, There was ne fraud on the part of the 

o and his rights can not be affected by any fraud practiced between 
makers of the note. ‘The siatute only renders the note void when 
the payee commits, procures, or has knowledge of the fraud before he 
receives the instrument. He must have participated in the wrongful con- 
duet. Where the payee is free from 511 fraud or pe tieipation in pre- 
curing the « xseution of the inetrument, he can not be held responsible 
fer the wrong inflicted, but it is otherwise whan he is, by any wtases 
; e 4 ; : ; » * 
——— to ite Bester v Himards, 26 Ill. 4945 Young v » 

AS a general rule, in the United States, when s principal 
@bliger has induced his eurety oF guarantor te sign an instrument by 
falee or fraudulent representations, such misrepresentations may not be 
set up by the surety or cuaranter as 2 defense to an action on the indor- 
sement or guaranty unless the ebliges or guarantee had notice of, or 
participated in, such fraud. (71 As Lo Re 1278.) 

Defendants have cited no case and we have found ne authority 


that either questions or contravenes this principle of law. The instant 


s a8 well as anderson v. Warne, Supra, and Young v. food, 21 Ill. 
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225, are reatily distimeuishsble from Nubbard vw. Rankin, 721 1 
Hewitt v. Jones, 72 Ill. 218, — — A— 
and/ cited by defendants ax «ey ateinine the principle thet it is 


immaterial that viaintiff had as knowledge of ‘olp's alleged fraud. 
In the latter causes it was the payes whe had induced the maker to 
execute the instrument by falsely Fepresenting that it was not ® note 
but something else, and thove cases, therefore, came squarely vithin 
the purview of see. 10 of the Negotiable Inztrumants Aet. 

The following peremptory instruetions were given te the jury: 


“1. The jury are instructed that if they Delieve from 
the evidence in this case that John J, S@1lp obtained the olenatures 
of Anton Litwin and Agnes Litwin herein to the note sued upen by 
fraud ond circumvention that then plaintiff exanmet reeover in this 
Cases 


"Ze The jury are inetructed thet the promissory note of 

John J+ Zolp being made payable on demand to the Vytauto Building & 
Lean Agsoetation the law of lliineis requires thet presentment for 
payment of suid note showld be made within a reseoneble time after 
the date thercef and if the jury believe from the evidenee in this 
Case that snid note wos not presented to said John J. L@lp for pay- 
ment at a reasonable time after the date thersef or never presented 
to him then plaintiff csanet recover." 


"3. The jury sre instructed thet if they believe from 
the evidence in this cave that the defendants, Agnes Litwin and Anton 
Litwin, cannet read the “nglish languege and thet the note in question 
on which suit hes been brought in this eace was brought te her home 
by one John J. Zolp, the maker thereof, and thet she was unable to 
Peed the some and thet the said John J, “OLp informed them that the 
paper she wee signing was e reecipt or trensfer of her book account 
in the Vytauto Sulidcing & Leen  sseciation necessary to be signed by 
them before thay could obtain certificates from said agseeiation and 
thet they believing this to be true signed the same without any 
kmowledge that it wis intended as a gunrenty for the payment of a 
note of John J. 4olp to the plaintiff for the sum of 1,000, then 
the plaintiff cannot recover ond your verdict mst be for said 
defendanta.* 


"4. The Court instructs the jury thet if you believe 
from the evidenee that at the time thet the signatures of the 
defendants, Anton Litwin and  gnes Litwin were placed on said note 
that the enid John J. Xolp told the defendants, ‘nton Litwin and 


Agnes Litwin that the paper they were signing wae one that wee 
necessary fer them to sign in order to recever the money they had 
on deposit with the Vytaute Building & Lean Associetion end the 
defendents 41d not know that the same was 4 guaranty of ae promissory 
mete that then your verdict mist be for the defendantas.* 


The second instruction eliminates from the consideration 
of the jury the question of the execution of the guaranty by the 
Litwins witeoat fraud or circwerention en Aolp's part and does not 
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state correctly the law applicable to liability on on abaolute 


Guaranty. 


instructions 1, 3 and 4 axe elesrly erroneous in the light 


of the eatublished rule of law that, unier auch facts as are ciselosed 


by the record in this Ca2@9 knowledge ef the payee of the note of the 


By these inctruetiong 
the jury was told in wmistoakeable language thet iy 


fraud charged is a materiel and vital element, 


it believed Yrom 


the evidence that “elp perpetrated the fraud Plainti(? could not ree 
cover. The cuestion of whether plaintirr had any notices Or knowledge 


of er participated in the fraud was not submittes ‘9 the jury at all, 
end the jury was told in effet that if it found that Zelp had pere 
petrated the fraud charged it must find agsinet Plaintiff, regardless 
of whether the Litwins fsitea te exereise dus care and caution in 
exseuting the guaranty, and regurdless of whether or not Plaintirr 
had any notice of “Olp's fraud. instructions were alse given which 
were directly Contreéietory ef wach other and which could have had 

me other effeet than to contuse amd wislend the jury. 

The errers pointed out and others thet we deem it unnecessary 
to discuss necessitates the Feverasl of the judgment; and, inasmuch as 
the ease will in all liksliheod be retried, we refrain from di scussing 
the fects and the weight of the evidence. 

The judgment of the munigipal court is reversed and the 
eause is remanded. 

REVErSED AND REMANDED, 
Seanlan, Ps Je» and Friend, Je» concure 
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GHICAGO TITLE & THUST CoMPagy, ) i 
a corporstion, ae truatee, ) 
Appellee, APPSAL FROM MUNI CLPAL 
Ve COUNT OF CHICAGO. 
BURRSLI. J. GRAMSR and MAT I, 
CRAMER » ‘ — 920 r N P 
ppel ANCBe Fees OS i H | /\ the 2) L 
fe — 84460 0 Kes} 4 


MR. JUSTICE SULLIVAN DELIVERSD TRE OPINION OF THE coUPT, 


September 27, 1934, by stipulation, judgment for possession 
was awarded pleintiff, Chieage Title & Trust Company, as trustee, in 
its forcible deteainer action againet defendants, Burrell J. Cramer, 
who is a lawyer, and his wife, Mamie i. Cramer, On the same day an 
order was entered staying the writ of restitution until October 24, 
1934. Defendants’ motion supported by affidavit to vaeate the judg- 
ment of September 27, 1934, wae denied October 22, 1934. By this 
appeal defendants seek te reveree the order denying their motion to 
Vaexte the judgment and to have the trial court directed to sustain 
eaid motion, 

It appeared that Mre. Cramer had owned the premises in 
question located at 4957 Christiana ‘venue, Chicage, since 1915, 
and thet che and her husband together with their family occupied 
and now occupy said premises that she hed executed « trust deed to 
this property to plaintiff te secure her loan of $6,000; that upon 
defoult, under the terms of the trust deed, plaintiff instituted 
foreclosure proceedings, and, neither of the defendants appearing, 

a decree of foreclosure waa entered and the premises ordered sold} 
that Merch 21, 1933, plaintiff bid in the property and received a 
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master's certificate; that plaintiff was entitled te a master’ ps 
deed June 21, 1924, but because the master whe had made the sale 
was no longer in offiee it did not roeeive the master's deed until 
July 11, 1934, and then from another master empowered to act; and 
thet in considerstion of plaintiff permitting defendants te remain 
in possession of the premises the following cersement wos executed 
by Cramer: 

“Chicago Title and Trust Company, 


69 West Yashington “treet, 
Chicago, Illincis. 


Gent lemene 


In eoneideration ef youx agreement to refrain from instie 
tuting foreible entry and ¢etainer procesdings, I hereby agree to 
voluntarily veeate the premises lecated at 4857 Christiana Avenue 
on or before July 2let withou’ any costs or expenses to you. 

Yours very truly, 
Burrell J. Cramer, 
Dated this 22nd day of June, 1954, at Chicago.® 


It further appeared:that defendants failed te vacate on 
July 21, 1934, and shortly thereafter plaintiff entered inte another 
arrangement with Cramer whereby it was agreed that if defendants were 
permitted to remain in possession until September 15, 1934) he would 
pay $45 for rent up to July 2l» 1934, and on or before August 21, 
1934, would pay the rent in full for the peried from July 21, 1934, 
to September 15, 1954. 2 evidenee of this egreement Cramer signed 


the following instrument: 


"Shicago, July 28, 1934. 
Received from Burrell J. Cramer forty-five and no/100 
($45.00) dollars in payment of rent fer the premises located at 
4857 Christiana Avenue, Chicago, for the peried beginning June 21, 
1934, and ending July 21, 1934. 
| . It is understooc that Mr. Cramer is a tenant upon a 
| month to month basis and thet he will vacate the premises on oF 
| before September 15, 1954+ 
| Chieage Title and Trust Company, 
By Robert Le Burch, 
Aesietant Trust Officer.* 


It alse appeared that defendants failed and refused to pay 





the rent due August 21, 1934, and that after numerous unsuccessful 
‘a demands had been wade upon them for such rent, plaintiff cnused a 
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netice to be served upon then September 8, 1954, advising that if 

the rent was not paid on or before September AS» 1954, the Lesane 

would be terminated; thxt the forcible detainer action involved hee 
was filed September 14, 1954, and was made returnable September 4» 
19543 that September 22, 1934, Cramer requested that he be given a 
short time within «hich to Yeise money te pay the back rent and complete 
negotiations fer a “home lean* ‘® redeem er repurchase the propertyy 
that September 297, 1934, plaintiff's judgment for possession was entered 
in the fereibledstainer suit pursuent to a written Stipulation, which 


is as follows: 


"IT Is 3 SLLPULATED AND AGREED BY and between the 
Parties herete, by their respective attorneys, that a finding ef 
guilty may be entered against the defendants and each of them, and 
Judgment for peesescion of the Promises known as 4857 N. Christiana 
“W@e, and two car garage deseribed in the complaint, but that the 
Writ of Restitution to be issued thereunder eneuld be stayed until 
eid ineluding October 24,5 1934, with respect to which judgment the 
said “a and each ef them, expressly waive all errer and 


"Defendants only right te vaeate said judgment and * * » 
$0 ask for a furtho, stay of the Writ ef Restitution is subject to 
the following conditions: 

"le & on or before October 20» 1934, they shall have 
peid to the Chicage Title & Trust Company, as trustee, $135, $90 of 
which represents back rent due for gaid premises fer the period from 
July 21, 19349 to September 205 1934, inclusive, and $45 for rent 
fer anid premises from September 21, 19345 to Jeteder 205 1934, 
inclusive, Time is of the eeeenee of thig Provieion and unless 
aeid $135 has been paid in full om er before said October 20, 1954, 
said “rit of Restitution shall ieane as of Setoher 24, 1934, said 
defendants expressly agree to make no further request fer the exten- 
810m ef said ¥rit of Keatitution, as previded for in paragraph (2) 

er, if the provisions of this paragraph heave not been fully 
@omplied with. 

#2, WHREAS, heretefore the defendant, MAMIE I, CRAMER, 
was the owner in fee simple of the premises in question upon which 
there was a trust deed in the sum of six thousand dollars ($6,000), 
and whereaa thereafter, because of ¢ertein defaults in the Keeping 
of the covenants of seid trust dead, certain foreclosure proceed ings 
Were instituted against said defendants and each of them and there- 
after a deeree of foreclosure follewed and sale of seid premiees was 

eee to said deeree and said Plaintiff, as trustee, under 
trust Liv. 232805 purchased sid Premises at said esle and obtained 
& Master's eertifiente therafor, and whereas, thereafter on June 21, 
1934, the period of recemption ef said premises from enid sale 

red» prior te «hich seid defendante, nor either of them, ner any 


the owner of said see 5s such trustee, and whereas the defend- 
anth thereafter, with « view of obtaining a loan from the Yederal Home 
Owmers Loan Corporation, certsin application number 72190 wag made 


With gaid Home Owners Loan Corporation ani is now pending. 
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WAND VHEMEAS said defendants believe that thay will 
be successful in securing said loan in an amount sufficient te 
pay ell sume of money which heve heretefore become duc and 
owing under the texrma of the trust deed wo foreclosed to said 
plaintiff. 

“HOY, THEASYORS, it is further agreed: 

“(a) That if said dafendants shall have paid to the 

tiff the $135, as provided for in Paragraph 1, they shall 
the right to sak for a further stay of the Writ of Restitution 
from month to month for « paried not to exceed six menths from the 
date of the entry of this judgment previded further that they have 
paig in advance to the Chicago Title & Trust Coe, as trustee, the 
$45 fer rent for the premises for the period for which the Writ 
ef Restitution ie further stayed. if at any time defendants have 
failed to pay seid rent in edven¢e, ox are in default in the pay- 
ment of rent, they shall have no right to ask for a further stay 
of said frit of Restitution. 

"(b) if at ay time it develops that the onid HeOeleles 
is unwilling to make @ lean or that ssid loan to be made ig 
insufficient te @ll sums due under said trust deed, said writ 
ef restitution shall issue and the said defendants will vaeate sad 
premises forthwith. 

"(e) Under mo circumstances chall aid Writ of Restitution 
——“⸗ fer a peried longer than six months from September 24, 

* 


As heretofore noted defendants’ motion ef October 22, 1934, 
to vaeate plaintiff's judgment fer possession entered on this stipue 
lation wae denied. 

Defendants contend that the judgment for possession should 
be vacated beesuse consent to its ontry mea induced by a false 
Feprasentation of fect ot a time when they hai o defeme to the actione 
The false representation complnined of is that on June 22, 1934, when 
the first agreement vas entered into to permit defendants to remain in 
the premises, plaintiff edvised Cremer thot it had secured a master’s 
deed to the premises June 21, 1954, when it did not in fact receive 
euch deed until July 11, 1934. I is urged that this misrepresentation 
Fepeated on the occasion of the aecond agreement July 25, 1954, and in 
the stipulation of September 27, 1934, constituted such fraud as 
should have impelled the trial court to veeste the judgment, and that 
it was an abuse of ite diseretion not to have done se. In other, words, 
Pleintiff net having received the master's deed until July 11, 1934, 
had no title te the premises and was not entitled te receive rent 
therefrom until then, and itu representations on June 22, 1934, July 
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25, 1934, and in the stipulation ex September 27, 1934, that it had 
reesived the wester’s decd Jume Zi, 1954, were knowingly, inten- 
tionally and fraudulently calculated to indues defendants to consent 
te the entry of the juigment for possession September 27, 1934. 

it is reasonable to infer from the record thet Cramer, 
anxious to remain in the premises pending his negotiations fer the 
home loan, and knowing that plaintiff was entitled to » master's 
deed Jume 21, 1954, the foreclosure sale heaving teken place March 
21, 1933, in hie deslings with plaintiff just prier to June 21, 1933, 
anticipated that it would reecive a mester’s deed on that date and 
in his dealings thereafter supposed that it had received the deed 
on that date. While it does not clearly appear from the record at 
whese instance the date of the master's deed wan made to appear in 
the stipulation as Jume 21, 1954, Oramer drew that document after 
ite terms had been largely dictated, according to him, by plaintiff, 
and we think that we may safely assume that the date of the manter's 
deed was thus stated inadvertently on the supposition, spparently of 
both plaintiff and Cramer, that plaintiff had received the master's 
deed on the day thet it ss entitle’ te receive same. 

It is diffioult for ue to understand how it can be claimed 
with any degree of candor thet the misstatement in the stipulation 
as to the date of plaintiff's receipt of the master's deed inured in 
anywine te its benefit, served any ulterior purpose er motive of 
Plaintiff or resulted in any injury er detriment to defendants. 

Is there anything in this case that savors of intentional 
freud on plaintiff's part? Is there anything to shov that plaintiff 
intentionally deecived defendants to induces them to enter into this 
stipulation? In their desire to remain in the premises wae it materi 
to them on Soptember 27, 1934, when the stipulation was exeouted and 
the judgment entered, whether plaintiff had secured title to the 
Premises June 21, 1934, or July 11, 1934? We think not. Fraud pres 
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supposes a willful purpose resertes te with intent te deprive 
another of his legs) righta, i¢ added nothing to Plaintiff's title 
or right to possession when the stipuletion was entered into to state 
that it had received the master? » deed June 21, 1934, rather than 
July 11, 1934. To constitute actionable fread the representations 
must not only be faise but freucul ently made. They must de made 
with the knowledg» that they are false or witheut knowledge asserted 
to be true with the intent to have the other party act upon them te 
his injury and such mst be their effent. 

We are of the opinion that 8® leng as plaintiff had title 
and wae entitled to peesession when the stipulation Was made and the 
judgment entered, it was immaterial whether it aequired title June 21, 
1954, or July ll, 10549 thot Plaintiff did net deliberstely mie- 
Fepresent the date of the master's decd with the intent to deprive 
defendants of any of their iegel rights; that Cramer did not act in 
Feliance upon the date being June 21, 1934, rether then July 11, 19343 
and that defendants muffercd no injury by resson of the inacourney ef 
the date of the decd steted in the stipmlation. 

Defendants sere not only mot misled or injured by the 
stipulation, but accomplished their purpose of remaining in the 
premises, and then failed to keep their bargain as they hed failed 
te fulfill the terms of their prior agreements, ve think the facts 
alleged in Cramer's affidavit filed in suppert of the motion te vacate 
the judgment are whelly insufficient to constitute freud or mis- 


representation. 
The only defenses set up in Cramer’ a affidewit in support of 


Gefendenta’ motion to vacate the judgment were the insufficiency of the 

service of the five day netics and plaintiff's demand for an excessive 

emount for rent, iees, for the period from June 21, 1934, to July ll, 
2934, when it did mot have title to the premises. It is conceded that 
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both of these defenses worse waived by defendants by their 
stipuletion unless some was induced by fraud. 

Inasmuch as such other points as are urged by defendants 
are predicated upon plaintify?' » fraud in inducing the stipulat iON, 
in the view we take of this appeal we think it Unnecessary to din- 
euss thems 

Wer the reasons indionted herein She order of the 
municipal court is affirmed. 


AFYIFES Ge 


S@enlan, P, Jes and Friend, Jes Coneure 
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ST. PAUL FIRE & MAY INE TMSURA RCE 
GOMPANY, a corporation, 


Appellant, APPEAL FROM MUMI CI PA, 


COUR? OF CHICAGO, 


2521.4. 624" 


Me. JUSTICE SULLIVAN DELIVIEGT a tae OPINION OF THE cour, 


— — 


We 


PATRIOTIC IwSuRawew COMPANY OF 
AMERICA, a serporstion, 


— — — 


i 
C 


‘ppe@liee. 


The SG. Paul Pire & Marine Insurance Company brought a 
fourth class contract ection in the municipal court ecainst defendant, 
Patriotic Insurenee Company ef merica, to eompel contribution ef a 
pertion of the sxount peid by plaintiff undor its policy of insurance 
fer the total destruction by fire of a fur eGat owned by its ASEUTEd » 
Which it claims was also covered by defendant's fire insurance poliey. 
4fter a hearing by the court without o jury the issues were found 
amd judgment rendered against plaintiff. This appesl fellewed, 

Defendant insured Hernan Klein against all direct loss 
Or dumage by fire to an smount net exeeeding $2,500 on household 
furniture and other household goods, including weering apparel, 
Zeseted et $458 Christiana avenues Chicago, subject to all the con- 
@itions and stipulations contained in its policy. VPollowing the 
@eseription ef the property, and on the same form ¢r rider, in the 
foliowing clause: “it is hereby stipulated that this policy shall 
cover aluo, as per cbove form, property or gwests and servants and 
ell members of ascured's= fomily, whether of «ge or not, except in 
@ll cases where such parties hold insurenee for their own nccount, 
oe shall not attach. Lees, if any, 
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to be adjusted with end paysble te the aseured named in taig 
policy." Vlaintirts by ite policy, insused ure, Herman Kiein, 


wife of sxid Herman Sigins agiinst all riska ef ioas or damage, 


in the sum of §460 on o black Persian Lamb COabe wherever located, 


August 7p 1932, ehile both polleies were in foree, the 


household goeds and furaiture deserx ibed in defendant's voliey were 


destroyed or damaged by fire te the emount of (953.91, 
policy permitted other igsuranee, and 


Lefendant' s 
at the time ef the fire 


Hernen Slein bad another firs inauranece policy for 62,000 in the 


Springfield Fire & Morine Insurance Company. Klein's loss was 


adjusted at the awount gtated, the defendant paying him (681.36 
amd the Springfield Fire & Marine Ineurance 


The proof ef loss renderad to di 


Company paying 6272.55. 
efendent by Klein shewed she property 
fer which he made clsim. This dici mot inelude the black Persian 
damb coat, and no claim for the less ef auch ¢0at wee wade under 
| @efendent's policy. The sama fire destroyed the black Persian law 
@eat, whieh wes the property of Mra. Herman Flein. Plaintirr adjusted 


| the loss on the cont with Mra. Klein, reeeived from her proof of loss, 













and theresfter paid her $325 ag the full Vilue of the coat. 
Ylaintif? contends that the Persian lamb cont in question 
Was covered by both ita ond dafend=ut'e policies and that having 
paid ite aseured, ire, Kleiny her loss in full, and the amount of 
eeverage of defendant's poligy not having been exhausted by its pay~ 
ment for the less and damage by fire to Klein's property, it was 
entitled to contribution from defendants of ita proportionate and 
@quiteble eshere of the smount paid by it. 
Defendent’s theory ie that its policy insuring Herman 
Klein agsinst less on his property did not insure his wife against 
lees om her coat, on vhich she had inouranee on her own account, 
q and vas mot contributing insurance on the property of his wife, 
t is nO question but that if Mre. Kiein did not precure from 
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plaintiff a policy speeifionily covering her fur coat, it would 
have been covered for loss or demege ecuse? by fire under the 
policy issued by defendent te her husband, However, while 
defendant's policy insure? Mlein against lese er damage by fire 
te his wife's fur coat end ether woering apparel, the stipulat&en 
contained therein thet it “shell cover alee * * * property of * * # 
all members of aseured's family * * * except in all o ses where such 
parties held insurance for their own account, in which event this 
insurance shall not attach,” expressly sxeludes eceverage on re, 
Klein's eoat, beosause she bed insurance on some for hor own account 
under plaintif"'s peliers 

But pleintiff inwists that defendant heaving provided in 
ene paragraph of its policy that “other insurance" was permitted 
Cannot in another paragraph contrect with Mlein in any manner that 
would preclude plaintiff as another ineurer from ite right te con- 
trisution from ¢decendunt. .o@ think thet this contention is without 
merit. Defendant's policy permitted Elein to preoure other fire 
inmeurance, which he did, the loea by “irs other than to his wife's 
Persian lamb cont being prorated under the two fire insurance policies 
issued by defendant and the “pringfield Fire ond Marine Insurance 
Company. ‘Klein in his proof of loss submitted under the two fire 
insurance policies made no cleim for the lose of his wife's coate 
The making of the proof of loss waa a condition precedent to defend- 
ant’s liability under its policy and, in our opinion, it could not 
be held liable for the lows of ony property not included in the 
preoef of less. Defendunt's Lisvility wuet be mexsured by its own 
policy, and pleintif’ cannet obtain contribution upon the theory 
that any provision of defendant's policy is inoperative as to ite 
Plaintiff specifically insure¢ the fur coat against all riske with 
eertain enumerated exceptions and received « premium for se doing. 


‘Mrs. Klein was not required under plaintif(’s policy to carry any 
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eontributing ineurnanee, and xe ate mot aware of any theery upen 
which plaintiff, fer the loss paid by it on the ceat, ean compel 
contribution from d4«fendant. 

the rule seame to be generally recognized that where, 
a6 here, & general policy of fire inaurance includes in its coverage 
®& specific article, but specifig insurance is alse procured fer the 
pame epecifie article, the specific insurer ef such speeifie artiele 
will be held zolely lisble ‘ov ita 460% Or damage without any right 
of contribution (rem the other insurer. (Zixemen's Fund insurange 
Eas Ve Hestern Refrigerating Go., 162 111. S825 Fairehild v. Livers 
Reol & London Fire & Life Inge Cows Sh We Y. 65 Kleta tailoring Ce. 
Ve Sastern Yire Inge Coo, LOK Me Yo Suppe 823 Kimball Brose COs We 


Pelstine Ima, 0o., 195 Ws v. @874 2ROE V+ Suployerst idability Assure 
SOzpe» 502 Pas bt, 480) Henn v. National Union indemnity Companys · 
66 Fed. (24) 567.) 

Contribution between insurers is eafercible only where 
the policies of the seversl insurars oover the same property and in- 
eure the eame interests. The identity of interest in recuisite, 
(Newerk Fire Ins. Cos v+ Turk, 6 Foi, (24) 5335 Traders Inge Ce. vy. 
Faced, 150 Ili. 2453 Magers, Fire Ines Co0 Ve Soammon, 144 Tlie 
490.) Mrs. Klein was the cesured under Plaintiff's policy. Herman 
Klein won the assured under defendant's policy. Different interests 
were insured under the respect ive policies. “e are of the opinion 
that the trial court properly held that dofendont was not Liable 
for eontribution. 

Plaintiff urges other points which we have considered, 
but im the view we take of this cause we deem it unnecessary to 


discuss them. 


For the reusone indicated the judgment of the municipal 
court is of iirmed. . 
AF ?IRMUDe 







 *‘S@anlan, Ps Jeo and Friend, I., coneure 
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JOSEPHIWE GUAA, 
Respondent P) 





THe PRUDENTIAL IWSURANCE APPRAL PROM MUNT CI Paz, 
COMPANY OF AM@RICA, a 
eorperatien 


COURT oF EY ARGREM ⸗ 
Petitioner. 


A 
4 


Ve ! PETITION FOR LRAVE To 


282 1.4, 6 2 4° 


WR. JUSTICE SULLIVAN DELIVGED THE OPINION OF THE COURT, 


This is an action by the wife of the inoured to recover 
undex the double indemnity provisions of four life insuranee policies 
issued by defendant company. There was a trial before the court 
and s jury which resulted in a verdiet fer defendante The trial 
court granted « new trial on motion ef the attorneys for plaintiff. 
Defendant has been granted leuve to appeal from the order of the 
trial court granting « new trial pursuant to sec. 77 of the Civil 
Practice act. 

The amended statement of olaim alleges that defendant 
issued three policies for $500 each and one policy for $1,000 on 
the life of John J. Guza, and that each of the policies contained a 
Provision for double indemmity; that Guza died June 24, 1934, as 
& result directly and independently of all other causes of dodily 
injuries effected solely through external, violent and accidental 
means} and that defendant paid plaintiff $2,500, which is the 
a@gregate of the face amounts of the four policies, but has refused 
to pay the additicnal $2,500 double indemnity. 

The amended effidavit of merits of defendant company admits 


the issuence of the policies and payment of the face amount of the 
policies in the sum of $2,500 te plaintiff. It denies that Gusa 
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game to his death as a result of bodily injuries eustained solely 
through external, vicolent and accidental means within the neaning 

of the provisions ef ssid policies, but avers that said Guza came 

to his denth as & result of an injury received in an altereation or 
fight in which insured wee the aggressor and in which altercation 

or fight insured would be preeumed to know that injury er death 
would be the natural consequence of his ewn acts and that, therefore, 
defendant is not lisble to plaintiff for any smount. 

The trial judge did mot, in his order or otherwise, indicate 
his reseon or reasons fer grenting the new trial. While plaintiff's 
written motion fer « new trial advanced sixteen grounds for its allew- 
anee, we néed concider only « few of them. 

The law is well settled that if there is an altercation 
er fight in which the insured is the aggressor and which results in 
his death, such death is mot a result of accidental means because in 
starting and continuing the fight the deceased is bound to have con- 
templated that the result would be likely to be injurious or fatal 


to him. (Hutton v. States secident Ins, Cory 267 Ill. 2675 Gory v. 
Zoodmen Agcident Coe, 333 111, 175) 


The controlling imzue in this enee is well defined. Defends 
ant's theory of fact is thet there wae = fight in which insured was 
the aggressor and thet in the fight, or as the immediste reeult of it, 
he received the injuries that reculted in hie death. Plaintiffts 
theory of fact is that, conceding that decessed wos the aggreecor in 
the fight, there ws ne connection between the fight end the fall of 
Gaze that resulted in his death, and that the fight wos over for an 
appreciable period of time and Guza was several feet distant fram 
his adversary and in the act of putting on hie coat, which he had 
| picked up from the curb, when he slip ed, stumbled or tripped, striking 
 hhis head on the pavement and thereby receiving the injury which resulted 


a in his death. 
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There were only two witnesses 40 the occurrence whe 
testified, Stanley Jozwiak in Plaintirf's behalf and Prank Dertz, 
@alled by defendant. 

Jouwiak testified that he, Derte, the deceased and two 
Other men met on Ingraham atreet mony ‘Leten avenue in Chieace on 
the morning of June #4, 19345 and consumed « pint of whiekys that 
after lunch they met axsnin and arenk another pint ef whisky; that 
he and deeensed hed been fricnds for a ‘mumbex of years; that, after 
drinking the whisky in the afternoon, Guza seid te the witness, 

“You son-of-a-bitch, - “» 1 am Just as good « man a¢ you arej" that 
Guza then tock off his cont and “pulled my shirt off and my underwear 
off the front;" that “he hit me a couple of times” end “I hit him 
back two or three times; that “then ho walked away to pick his coat 
Up, hed ons sleeve on, turned around, got tangled up in the street 
some way * * * then he fell ever backwardsj" that Guza was about 
ten feet away from the witness putting on his coat, and turning 
around when “he tangled up on his feet and fell backwards;" that 

"he looked like he fainted" and ‘wae blesding out ef his earsj" and 
that “Dertz and i went over and we picked him up and out him in the 
grass on the curb, * 

OM eroes-Gxamination Jozwiak stated that he testified at 
the coroner's inguest: ‘Then he grebbed me by the shirt. Then he 
Pulled my underwear ami shirt right off. « * * Then he said, 'l om 
& better man than you ares’ ie put up his dukes and started fightinge 
He walked away and got as far as the curb, by the asphalt. All of a 
sudden he got tangled up and fell backwards and stayed there. Frank 
and 1 picked him up and put him on the grase." 

The trial judge refused the request of counsel for defendant 
$6 eel) Frank Derts as a court vitness, and, upon being called as a 
| witness by defendant, he testified that Gusea "said he wae » better man 

i Diath . and he culled him a dirty word, and then 
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they started tussling around * , They were awincing wildly, 
more like a woman's fight, like seratehing esch other, #* % # 
John (Gusa) got his cost first, and then while putting it on he 
made & migstep backwards and he fell Backwards, with his head 
hitting the pavement.” in anewer to a question by Cofendant's 
counsel as te his testimony at the coroner's inquest, Mertz stated 
thet he testified: “He grabhed him by the shirt, Stanley, and he 
ripped his shirt. So %tonley went ever te him and he pulled his 
shirt and ripped his shirt. Then they started to fight. 1 tried 
to stop them from fichtinc, and John slipped - * © * backwards and 
he fell backwortd «ith his hend hitting the pavement." 

On erese-examinaticn Derts testified thet Gusa and Toswiek 
were separated by about ten fect when Jusa slipped; and thet usa 
“head one sleeve in the cont ond he was getting the other one while 
he was beecking up, and some how or other vith his hesle he hooked 
up an¢ fell backwards, * * “ and hit the pavement.° 

Dr. Levinson, whe performed an sutopay on the bedy of 
decensed, testified that he found a lump on the back of hie head 
and thet he died az x result of o skull fracture and hemorrhage of 
the brein. 

Plaintiff contends thet the court erred in permitcing 
defendant's counsel, over hig objection, to interrogate Derts, his 
own witness, as to his testimony at the coroner's inquest. This 
defendant's counsel had a right to de. in beyine v. Johnston & _ 


Zemmings Coe, 189 111. ‘ppe S56, this court said at pe 560% 


*¢The lew is well settled that a party to a auit eannot 
impeseh o witness voluntarily called by him, except as that recult 
difter imeidentelly secomplished by proving « state of facte 

— from that sworn to by the witness in question.’ ore 
COs Ve 221 Ihle 591. There was no pretense 
258 perpetrated 2 fraud upon the plaintiff by 
— — te him er his counsel that he would give evidence in 
his fever that he did net testify to at she triel, If the witness 
unexper ng teantimeny at —52 with that he gave before 
the coroner, the plaintiff had the right to call the attention of 

witness te the statements he made ut the inquest, for the pur- 


4 — of quickening bie memory and awekening his conscience." 
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It was not proper, however, te admit the testimony of 
Dertz before the coroner, cither fer the purpose of having the jury 
consider it as indepeudent evidence er for the purpene of impeaching 
him. (Devine v. Johnston & Jennings Cox, supras) While plaintiff's 
counsel, in order to expedite the hearing, ¢ imally stipulated that 
the eourt reporter whe tock berta’ s seatimony at the coroner's in- 
quest would testify thet the questions «hich were asked Derta by 
defendant's ecunsel, which purported to include questions asked and 
answers given by him et the coroner's inquest, were questions asked and 
ansvers given by him et sueh inquest, it was ever the at renuous 
objection of plaintiff's counsel that the court reporter wae per~ 
mitted to testify at oll as to lerta’s evidenee at the inguest. 
Defendant abstrected the court's reporter's teatimony aa to Jouwiak'« 
evidence ai the inquest, but we are ct a less to understand why the 
abstract ie silent as te the same court reporter’ s testimony aa to 
Derta's evidence at the inquest. It wis prejudicial erver to admit 
the court reporter's evidence as te Derta'a testimony. 

Defendant's counsel in his examination of the witness Derts 
asked the question: "But Stanley was held for murder, wasn't he?" 
While pleinti‘f's objection to this question was sustained and the 
jury instructed to disregard it, nevertheless it had a tendency to 
prejudice and influence the jury. /reliminary to culling Dertz as 
a witness, counsel for defendent eteted te toe court in the presonee 
of the jury “thet he (Dertz) was a friend of the decoxsed and he 
was a friend of the man who killed him." hile thie statement was 










net cbjectes to and would not in itself be eause fer reverasl, it 
undoubtedly had a tendeney te influence the jury ani should net be 
repested in another trial of this cese. The question and statement 
were celewlated to leave the inference with the jury that Guia came 
to hie death at the hands of Jozwiak and were highly prejudiciale 
Net only were the errere in the trial of this cause here- 
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tefore indiented hichly prejucicionl to plaintiff’, but the evi- 
dence wae palpably insufficient te sustnin the verdict and we 
are setiafied that in groating plaintiff's motion for « new 
trial the court did not abuse itv dizeretion, but soted properly 
under the efreumstnnees. 

The order of the Municipal court of Dwanston allowing 
the new trial is effirmed. 

| AV TIRMAD. 


Se@anlan, °~.s Jey and Friend, J., concurs 
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MIDSCITY TSUST AMD SAVINGS } 
BANK, as trustee, ) 
Appellant, 
Ve INTERLOCUTORY 
RICHATD DUBIN et ale» ) APPRAL FROM SUP=r TOR 
Defendants. ) | 
} COURT, COOK COUNTY. 
— 
ALEK SOHATZMAN, intervening YOO T n 
petitioner, h Sm | A. ( 2 51 
“ppeliee, 


M&. JUSTICR SULLIVAN DELIVER THE OPINION OF THY court, 


Thie interlocutery appeal ie brought to reverse an order 
of August 15, 1935, appointing a receiver in response to the prayer 
ef the intervening petition of an individual bendhelder, filed in a 
foreclosure preceeding commenced by the Mid-City Trust ond Sevings 





Benk (hereinafter referred to as the benk), ae trustee. The inter- 
vyener hae filed no brief in this courte 
The bank wae truatee under a trust deed which conveyed the 
_ ‘premises located at the southweat corner of 54th street and Turner 
avenue, Chicago, as security for an indebtedness ef $45,000, evi- 
deneed by forty-three bonds of £1,000 each, executed and delivered 
by the mortgagers Januory 5) 1920. The mortgagors defaulted in the 
. payment of the belance of the principal due January 5, 1951, and of 
4 the prineipal and interest due January 5, 1932, and July 5, 1952. 
The trustee thereupon elected, under the terms of the trust deed, to 
declare the entire amount of the indebtedness evideneed by the unpaid 























and outetending bonds immediately due and payable, and as the 
representative of all the bondholders om July 29, 1952, filed « bili 
te foreclose the trust deed. The trustee bank on the seme date took 
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possession of the property, as authorised by the trust deed, ree 
maining in possession ef and managing seme and collecting the 
rents, issues and profits therefrom until ugust 13, 1935. 

On the latter date Alex Jehatzman filed his verified 
intervening petition asking for the appointment of » reeeiver fer 
the premises. The material allegations of his petition are that 
July 29, 1932, the trustee filed its b111 to foreclose the trust 
deed in question securing the principal iniebtedmess ef $43,000, 
evideneed by forty-three bonds of varying amounts and maturities, 
that, on the same date that it filed its bill to foreclose, the 
bank, as trustee, took powsession of the premises 1+ sought to fore- 
close and has continueusly since that dante opersted and managed said 
property and collected the rents, issuer «nd profits therefrom that 
no action has been taken to bring the foreclosure proceedings to decrees 
that he ie the owner and holder of four ©1,000 bends; that he filed his 
petition on his own behalf and as a representative of each and every 
holder and owner of the bonds and interest coupons secured by the trust | 
deed; that the bank is the owner of $10,000 in bonds secured by the 
lien of the trust deed, to foreclose which the bill was filed in this 
cause; that from the rents, issues and prefits ecoliseted by the trustee 
from these premises it has declared a dividend of 24, but has diserimi- 
nated between depositing and nondepositing bondholders in the payment 
thereefy that petitioner has demanded an accounting of the trustee, 
which has been refused; that the interests of the trustee, although 
ostensibly the some os the interests of the bondholders, are in con~ 
fliet therewith; thet it would be for the best interests of the 
bondholders that « receiver be appointed! that the premises are 
improved with a three-story brick building containing twelve apart- 
ments} and that the fair market value of such premises does not exeeed 
$23,500, and that the property isecent seeurity for the indebtedness. 
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The petitioner concludes with a prayer for the appointment of a 


receiver. 
\fter reeiting that the ehaneeller had ¥ead the inter- 


vening petition and had heard arguments in support thersef, the 
order of the court entexed on the Game day the petition wos filed 
found thet it had jurisdiction ef the parties and the subjeet matter, 
that the groes rental was Spproximately $4,000 a year, that the 
premises were seant seeurity fer the indebtedness of $45,090 which 
was evideneed by forty-three Outstanding bende, that the premises and 
improvenents thereen were not werth more than $24,500) that the rents 
were pledged as security for the indebtedness reprevented by the 
Principal bends and interest coupons duc thereen and seeured by the 
trust deed sought to be foreclosed, and that the intervening petitioner 
was entitled te the eprointment ef a réecoiver. The order decreed the 
appointment ef © reesiver and named one “dwerd Tader ac sueh, 

The record in this ease furnishes no juetifiesation for the 
entry of this order. Yhere is no finding in the order thet the trustee 
Wes incompetent or mismaneged the mortgage! preperty er thet it had 
been guilty of fraud, miseonduct ox vent ef copseity in its management 
thereof. It took from the trustes the po92eessi0n and eentrel of the 
Preperty to which it was Legally entitled, thereby placing ao atigma 
upon the name of the trustee without having heard any evidenee in 
support of the allerstions of the intervening petition and ri thout pore 
mitting the trustee to anewer the petition or to offer evidence in 
defense of the charges maie therein. Counsel for the trustee was not 
even permitted to present his argument to the court in defense of the 
trustes's operation and management of the property in the interest of 
all the bondholders, The order itself recites that, notice having 
deen served upon all the parties to the record and the court having 
“wena the intervening petition, it merely heerd the argument of counsel 
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in support thereof. <s heretofore stated the order contains no 
finding as to the trustee's incompetency or any other Valid cause 
for ite dispossexzsion besed on the aliegationsef the petition er 
ethervive, sufficient te sustain it snd without euch finding it 
must be reversed. (Jackson v. Sackett, 146 [11. 646; Village of 
Herties v¥+ Suburban HR. BR. Coe, 202 id. 301.) 


Courts in any ease should be slow te interfere with 
trustees in the spparently Lawful discharge of their duties at the 
instance of an individual bondhelder, and least of all ahowld de 
s@ without a full and fair hearing when it appeara thet such 
boudholder is not himself seeking 2ctual relief, but is attempting 
te obstruct the trustee in the disch rge of what it deams te be its 
Gutys Jmeriean trust & Safe Deposit Co. v. 180 inst Del. Bldg. 
Cetpes 262 Ill» Apps 673 Bowling Green Trust CO. Ve Virginia Passe _ 
Zewer Cor» 152 Fed. 921-) The trustee was rightfully in possession 
of this property in the interest of #11 the vbendholéers and wae 
properly performing its duties fer sucht that appears in the record. 
Applicetion fer the appointment of « reeciver is addressed to the 
sound legal diseretion ef the court. It is « high and extraordinary 
remedy. The power is not arbitrary and should be exercised with 
caution and only where the court is satisfied there is imminent danger 
of loss if it is not exercised. The general rule is that the applie 
Cant must chow, first, thot he has a clear right to the property 
itself or has some lien wpon it, or that tho property constitutes a 
special fund te which he has « right to resort for the eutisfaction 
of his claims and second, that the possession of the property by the 
trustee was ebtained by fraud, or that the property itself or the 
income erising from it, is in danger of loss from neglect, waste or 


Misconduct. (Bagdones v. Liberty Land und Investment Coo, 309 Ill. 
103; Beker v, Backus, 32 id. 793 Turnbull vy. Prentiss Lumber Cos, 
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65 Mich. 587; Conro v- Gray, 4 How. Pr. 1663 Sehlecht's Appsals 
69 Pas 172; Loedmore v. Gunning, 9 Ing. Ch. 485; 34 Cye. 19.) 

Upon default the trustee wae entitled to posseusion ef 
the premises, and while it is recognized that a court of equity 
has power to appoint a reesiver as an offieer of the court and 
thereby deprive the trustee of euch powression, such pewer is in 
derogation of the trustee's right to possession and of the right 
ef all the bendholders to be ropresented by the trustee and it is 
a diseretion te be exercised for the benefit of other interested 
parties enly when the necessity appears. (Bsagéonas v. Liberty Land 
and Investment Co., suprae) No such necessity appeared or was 
shown in this ense. 

We are constrained to hold thet the action of the 
eheneelier in the eppeinting of a recciver to take from the trustee 
possession of the property horein involved constituted en abuse of 
power. The interlocutory order of the Guperior court of sugust 15, 
1935, is reversed. 

REVEN SE ie 


Seanlan, P. J+, and Friend, J+, soneurs 
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GEORGES NOLSKAN, 
(Plaintiff) Apveliee, 






APLALOGHTORY APPHAL 


Ve / PROM SUPERIOR COURT 


QSONTINENTAL LiGDROLS HATICNsL BARR 
ABD TRUST COMPANY and NELIYE AOLOMAR, 


ag Executers of the net “111 ond OF COOK GOURTY. 
Testament of HTHAN HOLSMAN, Deoenved, Jo, ro ee ‘ mm 
(Defendants) Appellants. A 0 2 5 


Opinion filed alone November 8, 1935 
MR, PRESICING JUSTICZ HAL. DELIVERED THE GPISIOH OF TAK coURT, 
This is on interlooutery appecl from an order of the 
Superior Court of Gook Uounty, enjoining the defendants, executors 
under the last will and testament of Hyman Holeman, and all persons 
Gleining through or under them or under their direetion or control, 
from selling 7% shxresa of common stock of the Holeman Company, a 
part of the estete of Hyman ‘iclaman, deceased, which had been 
ordered sold by the Frobate Gourt of Cock Uounty, and from taking 
any proceedings in the frebate Court of Jook County under and by 
virtue of 1 purported will of Hymen Holeman, decexsed, until the 
further order of the court. it wos further ordered thet the injune- 
tion issue witheut bend. After the order was entered, the defendants 
moved for ite veestion and dissolution uvon the follewing grounds: 
That there is no ecuity on the fece of seid bill; that the bill is 
multifarious; that « court of equity will only interfere with the 
aGministration of an estate in the Prebate Court in extreordineary 
eases, and that there is no good cause shown in the bill to authorize 
or empower the court to order the injugetion to issue without vond. 
The motion to dissolve the injunction was denied. 
On August Sth, 1935, the bill ef complaint in question wea 

filed in the Superior Court of Cook County by plaintiff, in and by 
which he seeks to set aside the will of Hyon ‘olsun, deceased, and 





















— 
— tao eHAGEACH AURORD 

| \ seiiougs (tRstadelt) 
THUOS AOINHIWE Tso whewndd 





AuAM ue ae Blou — 

Aranoo BOee FO Aes ate ae pode 4 edz 
—J A iennenes aaadony tee 
; C&O efied OO sosetianiaiaaaa 


BCL 48 redmevoll omols belit motatqO 
RUG FAT CO MOLSLUG KHL GAATLATG AK SOENRHE METGLONNE AMIE dew 
edt Yo rehte as mott Leeqge yrotuooltegms we al e188. got 
| arouoans ,einobacloh ots yatatogam, «eave se0 Ye siwed rolroque 
x eaoerea iis bas aemetol aewyit to tomatoes bap Like teal edt sehaw. 
acustehentmmirmai esi polars 
ve aby ed ai Sach Scie ee a 
eed bad doldw ,beacvoed ,aematol asuyl Yo eteteo od? * 
— ⏑⏑⏑ 0— 
YW hae xrsbaw ytnvet toed to stwod seeder’ ad? al egaibesoong yrs 
7 ede Lhtay ,beovcoed .aexelol aemyl te Litw bedeoqteq « to euttiv 
 —onutat oft fect bersbre reir? eee #7 stro OMe to robo xbHitE 
 « gtushasteb edt ,deretae eaw tebto odd TOgTA hood twedtinw vont sold 
——_ tebawoty patwollet of? mogx sottuioassd tan mottoony att 102 bevew 
al ILtd od? ¢adt jLLld bien to sont ed? ap Yispe oa ot erad? tad? 
oft dthe exetteand yine (ity ythuee Yo ¢xweo # tad? jqwolxetitive 
Yramibrost$xe ai ¢xs0l etedor\ act at ototes ae to uottentehatmbs 
 eedvodtue 0F LLid ele at mwgdc mouse booy om ah MeOdd fndd Daw gunnee 











x= sWtadalg YS Yawwd ood Yo 225 ts 
| con ies aan 


2 
the probste thereof, ond for an injunction. fhe bill recites inter 
alia thet Hymn folemen died Auguat 27th, 1924, and thet prior therete 
for an uninterrupted period of % yeare he hed been a resident, and 
had his domicile in Chiexge: thet he left surviving him »s his only 
and sole lewful heir at law the piaintiff in the bill; thet ot the 
time of hia death he owned 2250,000.00 worth of rool and personal 
property in Cook County onc Floride; thet Hymam Holeman left a last 
whll and testament, which hed previously peen admitted to probate 
in the Probate Gourt of Sook founty, and thet in auch will, after 
meking some ameil becuests to charity, he left to his wife, Mellye 
Holeman, certain personnl property, and te the Hibernian Banking 
Aggeoistion, aq trusted, 510,000.00 te invest in good interest 
bearing eeourities, the income ef which is to be paid to George 
Holeman, pleintiff, during hia life, «nd thet woon George Holaman’s 
deahh, such smcunt should become « part of decedent's residuary 
estate; that by thie wili, Hymn Holemean left the remsinder of his 
estate to the Hibernian Ganking Association, ae trustes, with the 
@irection that it should be invested in geed interest bearing seour- 
ities, end that the trustees should give half of the net income to 
the decedent's wife in querterly or cemi~annusl inetealimente, and 
the other half of the net ineene of the acid trust estate, and upon 
the death of his wife, s11 of the net income therefrom to his 
| Children, Hortense &. Holiesen, Jeanme Holeman, end such ae mey there- 
after be born, in egusl shares. It is slleged that the will gives 
te the trustees in the sdministration of the trust provided for, 
authority to convert resi inte versonal estste and peraonal into real 
estate, and to invest the estate in interest benring securities, to 
#011, convey, mortasge, lease, rent, improve the estate, and perform 
_ every act he could perform if living; thet persons dealing with the 
trustees need not lock to any “pplication of surchase money, and 
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that the trustees should not be held liable for errers in judgment, 
amd thet the wili appoints #ellye Soleman, his wife, ond the 
Hibernion Banking Acxociation, executors withevt bend. It is alse 
alleged that the will was executed on Seoember Gth, 1017, admitted 
to the Probate Gourt of Gook County on Geteber léth, 1934, and that 
letters testamentsry bad been issued to the Sontinental Ililineis 
Hational Henk @ Trust Gomouny, su¢eessors te the Hibernian Hanking 
Agsociation, end Neliye Molamann 2s excoutere, and thet they are now 
acting a8 such executors. 

The bill fubther elleged thet about May L7th, 199%, decedent 
was lawfuily married te one fanny Friedman at Unione, and that as 
& Yesult of such merrixnge, tro children vere born, the plaintiff 
and « daughter who died in infancy; thet in July, 1994, the decedent 
saueed hia wife fenny to be coamitted ta an ingens asylum under 
proceedings commenced by the teatatar in the dounty Court of Gook 
Gounty, ani thet Fannie Kelemen remained in thet hospitel until Mey 
16th, 1902, when she eo transferred te the Gook County Institution 
for the Ineane at Ounning, where she remoined until her death on 
faguet 2lst, 1911; thet in 1998 the decedent filed «a bill for divorce 
against his wife, fennie Aoisman, in Seattle, in the County of King, 
State of ‘ashington, in whieh it wes alleged thet Fannie Holeman for 
more then ten years prier to the filing of the bili, wos suffering 
from an inoursblie chronic manin ond dewentia, ond for many years 
past had been and wos at the time of the filing of the bill for 
divorce confined to the Iliineis Stete Hospital for Insane at Dunning; 
that on September 18th, 1906, Hywan Holaman made an offidewit for 
the purpose of notifying fennie olemen of the pendency ef the suit 
for diverse, snd thet = copy of the oublicstion of such notice was 
«mailed to her at sueh insene asylum; thet aK KERR, 
on erder of default wis entered against Fannie Holeman on account of 
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4 
her failure to appenr snd defend her action fer diverece. The 
bill here further slieges that st no time during the diverse pro- 
ceedings was eny guerdien ad Jites apvointed on behalf of Pennie 
Hebeman; that on “eptember lLOth, 1996, Holeman was granted a diveres 
in esid preoeedings, and thet the reeords of suid divorcee preseedings 
are ineorpersted in the bill of compleint in baee verbs. It is alse 
alleged that at the time of procuring the divores, Hyman toleman 
represented to the “«shingten court thet Se ees « bong fide resident 
of the stsote of Yashington, snd wes domiciled there, whieh statement 
"48 untrue, snc thet the Ysahingten deeres of diverse is mali and veld 
and of no effect. fhe bill of complaint further slleged that there- 
after on September i7th, 1909, the deoetent entered into a pretended 
marriege with ene Heliye Brenner at Kenosha, “iseangin, and that 
as a reault of euch mirriage, there were born three deughters, 
Hortense, Jeanne «ni Yonatance Hetty. The prayer of the bill is 
thet the surperted will of Gya=n Hoieman, and the probate thereof, 
be set sside and be declered null ond veld, and thet the same be 
declered not te be the last will ond testament of “ymen Holeman, 
deceased. The till alse prays thet a11 the preeeedings under the 
probate of the will be degiared null smd void, thet the plaintiff in 
the bili in the instent cause be declared to be the lawful heir of 
Hymsn Holeman, th=t = writ ef injunetion issue sgsinst the Continental 
Illinois Ketional Sank & Trust Sowpany and Neliye Holemen, as 
exeoutors of the purported will of Hyman Holaman, and that eli 
persona seting under them be reetrained from s¢liing the 720 shares 
of common stock of the Holaman Gompeny, which bad been previously 
eriered sold by the Probate Court of Cook Jounty, until the further 
order of the court. 

The motion to dissolve operated as 2 general demurrer to 
the bill. Im Yilliees v. 2h} 1a8 tl. 19, the 
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5 
Supreme Court held that “if, * * * there wae any irregularity in 
the original issuance of the injunetion, such as failure to give 
notice, auch irregularity wis waived by the motion te dissolve upon 
the face of the bill, inosmuc 
te the bili.® 

tf, im view of the feet, sa stated, the motion te dissolve 





overated se « geners1 demrrer to the bill, them, in the present 
state of the reoord, ani on this sapoesl, the anttere and things set 
forth in the blil, including the sllegations thet the diveree of 
the desedent Holeman obtained under the laws of the State of 
Yashingten, and hin subsequent remerringe sre veid, ond thet the 
shares of atock belonging to the estute had been ordered end are 
ebout to be eold, aust at this stage of the preceeding, be taken as 


true. 
Upen the question «x to waether or not the court wee in 


error in ordering the injunction te iseue «ithout bond *for good 
enuse shown in ssid complaint, ‘ne recited in the order, we refer 
to the ouse of Kolanst v. Grete, 144 ill. i4, where the Supreme 
Court said: 

"fhe statute does not orevide thet injunetion bonds 


shall be required in sll osses, 8 section 2 sutherises 
the judge * * * granting on injunction, to order its issue 


without bond, in cases when, for good cause shown, he is 
of the opinion that the injumetion ought to be granted with- 
out bond. In only one oleee of enses, vise, where an in~ 

on iasues to enjoin « judgment, ia the smount of 

he penslty @€ the injunction bond fixed ty the statute.* 
See alee Centre] trugt Go , Ve MoGurn, 257 Ill. Anpe 456 
fhe question 28 te whether « bond should hove been required before on 
injunction issued or not “upon the showing mode in the bill" being 
largely in the discretion of the trial court, oni thia being merely 
am appeal from an interlecutery order, we sre not prepared te hold 
thet the court was in error in entering such on order. Aa stated, 


this is an interlocutory appeal. in Medoueell go. ve goods, 247 Lil. 
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170, after reviewing the cases uson the question ae to whet 


jesues are before thie court on an interlecutery appesl, the court 
enid: 


*fne atatute permitting ageesle from interleeutery 
erders wag not intended — to provide for a review 
by this court of the milings of the trial court on demrrere 
er to secure from thig court ite judgment on desurrere 
before the trial court Bea ruled thereon. A bill, when 
firat filed, ia frequently decurrabie, eapeciaily bilis 
for injunotions whieh sre ugusliy hurriedly orepared, but 
which may be wxde good by creper sawondeants whieh the first 
fourt hes power to silow. *e heave ne auch power. The 
primry surpess of the statute is te permit o review of 
the exercise of the diseretlon leiged in the chancellor 
with the ourpes¢e of determining whether the interlocutory 
order probs wag negesesry to seintein the stetug que 
and preserve the ecuitable rights of the parties. 

¥e do not feel esiied wron toe oags upon the desurrability 
of the bill or the merite of the cause. I4 ia enough te 

say at present thet the bill presents clroumetenees which 
iesd to a belief that probably the —— whli be 
entitled to — see —— — Peekler, 255 Ill. 
msette Mutwed BBe OO 


Se aie 


Yoon the showing mode here, we cannot say thot the sourt 





was in @rrer in issuing the injunction order, and in net requiring 
plaintiff te file » bend. fhe order appealed from is therefore, 
affirmed. 


AFP LAME. 


WEBEL AND DESIG 2. SULLIVAN, Jd. FONOUA. 
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WILLARD BRSS, a Kiner, by . 
BESS, hia Pather and ext Friend, 


Appellee, yl fo 
* N ra Consolidated 
6 : f ven. Nos, 
CURTIS PUMLISHING COMPAKY, « —— 


Gorporation, «ef al., 
ANAsiLant, 


— i 


CHARLES 7, MARTIN, as Adwinietrater 
of the Setate of AOY Db, RARTIN .Deceaned, 
Appellee, 


AUPRAL FROK BUPSRIOR 
GUURT OF UGOK OOUNTY. 


2821.A.625 


ye. 


GURTIS PUBLISHING GarPARY, o 
Corporation, et #i., 
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Appellant. 


BR, PATGIDIRG JUSTICN MesURELY 
DELIVERED THE GPINIOH OF THR COURT, 


Defendant Curtis Publishing Company eppeale fram two judg- 
ments, each fer 83900, entered on verdicts of a jury. 

Teo secarate sults were brought, both growing eut of a 
@olifeion between sn autocobile operated by the defendant and a 
truek. Two boys, both miners, Key Db, Kartin and Yiilard Besa, were 
riding on the autewobile as invitess or guests; kartin received ine 
juries from which he died and Bess wos injured, One suit was brought 
by the sdzinist:ater of the estate of Martin for wrongfully causing 
his desth; the otuer sult was brought by Willard Sees, o miner, by 
his father and next friend, to ae... injuries; by agree- 
ment ef the parties the twe cases were cone Lidated and tied to- 
gether on the same evidenee; the pleadings are eubsetentially the 
seme. 

Rack 4eqlaration, in three counte, charge? that defendant's 
automobile *an operated im a wilful and wastes manner, thereby 
causing it to eollide with the truck, ‘the burden of defendant's 
argument on this appeal is that the jury could not reasonably 


find the ariver of the automobile guilty of wilful end wanton / 
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The secident cceurred July 6, 1932, at one o'eloek in the 
afterneen on 4 Glear day at the intersection of Walnut street and 
Segond street in the town of Fairbury, lllinels, Walnut street 
rune weat, intersected at right aigies by Second street, a north 
and south thoroughfare, Gefendant's suteccobile was traveling weet 
on Walnut street and tas truck with wnieh it eollided was traveiimg 
acuth on Segond street. 

The tuo boys, Sartin aid Sese, were riding on the right hand 
running board of defendant's sutecmoiie; the chaulteur had asked 
them te go a@iong with Rim te nell magazines; taey had started to 
get into the sutowobile but he teld thea to ride on the running 
beard outside. 

A disintercsted witnees, sitting ou nis front pereh about 
75 feet east of Seoond atrest, on the south side of Walnut etreet, 
testified thet taere “a8 Ra obstruction te view at the northeast 
corner of the intersection; taat there wae a junk pile on the 
eorner lot ond # wire fence about 11, sf) that the view scress the 
eorner for the drivers of the reapeotive vehicles “as unobstructed; 
thet when the southbound truck waa 4% or 25 eet north oF the inter- 
section line, defendant's westbound car wae 75 veet east of Jecond 
street. ¥Viilard Beas, 13 years of age, testified toast waen the 
truck came inte view at a point which wan about 40 to #% Teet north 
ef Salnut etreet, defendant's autonobile en waieh Ae was riding was 
them about one-half block east of eeond street on Walnut, 

There wae evidence that the truck entered the atreet inter- 
section going about 16 to 164 miloe an nour. ‘he driver of the auto- 
mobile testified that ne wae going west on Valnut about 15 te 16 
miles per hour, but there was other evidence that he was going 30 
te 40 miles an Hour. As defendant's autonobile approashed the 


intersection it 4id not slew up but apparently dnoreased the speed 


and attempted te ewing eround in front of the truck, The driver of 
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the truck slammed on Kis brake@ and just about stepped when his truek 
ran into defendant's avtoxebile, striking it on ite right side where 
the boys were, Defendant's driver adwitted he did net leok te the 
right er to the north until Just sas he was coming inte the atreet 
intersection. ‘he witnesses sew te agreo that the driver ef the 
autemobiie inereneed his speed and awerved to the left, but teo late 
te pase in fromt ef the truck, When the impact came the front ef 
the truek wae peat the center of Yolnut street and etonsed within 
six or ceven Teet. 

Under these cireumetances, an tie track wae nearer the 
street interecction than wee the sutesobtie, the track waa entitled 
te the right of way. Bar. $43, chap. 121, 141, State Bar, State, 
1935. Defendant's driver, in failing te observe this, clearly 
violated the etatute, 

Beth briefs devote @ «rant deal ef msee to many eases which 
have attespted to define wilful and santen misesonduct. Te discuss 
them would not be helpful. Among such cases ore 1. tb. & By OS, Ay. 
So. wv, Zotemeg, 150 Til, 6; Caron Kye So. ¥. Jomdan, 215 
Thi, 3963 Oxy 291 131, 472; Bremer v, 






i. €o,, 206 Til. 464; Brown vy 





356 Thi. 392; ——— 126 Ohic, 519, As vas eald 


» Bupra, “#hat degree of negiigenee 





the law eovueiders equivaient to 2 wilful or wanton set is as hard to 
define as negligence iteelf, «nd in the mature of things is #0 de 
pendent uper the certiguliar eirewatences of each cage as not te be 
sunceptible ef genersl statement.” ‘the definition particularly ap- 
plicable te the present ciravmetencer te that wilful and wanten 
misconduct ie that conduct which exuibite « congeious indi fierence 


te consequences. Bremer case, last olted. 
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Applying this te the facts before us, the jury could prope 
erly conclude that defendant's iriver operated the sutenobile in a 
wilful and wanten manner, causing the acecidait. The driver knew 
he Was approaching a #treet intersegtion in a tewmm ef 25. populas 
tion. He knew that the twe beye were riding on the ruboing board, 
where a Geliision wits avy other vwenicle would orebably lujure them, 
He should have watched for traffie on Ueeond street ae he approached 
the intersection, om( suould Gave yielded the rigat of way te the 
Southbound traci. instead of toat, agprosching the intereeetion at 
SO te 35 wiles an heur, se ineresesd his speed und took the chance 
ef swerving peet in fromt of the truck, regardless of the danger 
to the twe boys os the rumoing besrd. the jury could properly 
@oncludea that this eonduct was conscious indifference to vonse. 
quences. 

Defendant arguee that the ¢as@ waa not presented te the 
§ury upon the theory ef wilful snd wanton eonduct of the driver, 
but selely on tas theory ef ordinary Hegligence. It is seid that 
the deglaration did not properiy caarge wilful and wacton miseone 
duct. Ye cantigt agree with tis siutemant, The devlaration in all 
ites counts eharged wilful and wanton ogeration of the sautenoblle, 
Moreover, even if there vere some artificial defect in the deela- 
Yation, which wignt have beex decurravie, yet waere issue is 
Joined so that proof of the facts defectively or imperfectly stated 
Was necesearily rewuired, the verdict cures sue imperfections, 
Milier v. freage Ug., 306 111. 164. Ho inetruction was given on 
ordinary Hegligenes, but the jury was instructed repeatedly that 
it was necessary for a vardiet ef guilty that tne jury find defend- 
ant guilty of wanton and wilfui misconduct. 

Complaint in made of the instructions given at the Pee 
quest of plaintiff, but the brief 4ous no more than refer to 
tines by number, We have repeatedly held that inetructions of 
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which complaint is made must be epecifieally set out in the 


brief, otherwise they will not be considered. Spencer vy, Chicage 
&B, W, By, Co., 249 Til, Appe 465; Guerra, Platers Supphy ve... 


toy, Bad Rik. ADR. ZUL. Plaintiff in hie 





brief hae set ferth the inetructions given at his request. Ye 
find nothing therein whieh was improper, 

Examination of the inatructions given at defendant's 
request fully covered the issue and emphosized the fact that 
the question fer determination was whether or not defendant was 
guilty ef wilful ond wanton misconduct in the operation of the 
automobile, eausing the accident, and if it wae not the verdict 
should be net guilty. 

Defendant earnestly complains of the refusal ef the trial 
gourt to sutait te the jury at ite request o special interrogatery 
whieh reade ae folieve: 

. Was the defendant Curtis Publishing ctoupany, » Corpora- 
tien, guilty of wilful snd wanten conduct in the operation of 
the automebile at the time ond place in question?” 

Plaintiff's ecunsel objected te the submission of this te the 
jury, and the objection was sustained and the special interroga- 
tery refused. ‘Undoubtedly, as a generai rule epecial interroga- 
tories requiring the finding of an ultinate fact should be sub- 
mitted to the jury on request of either party. Seetion 65, 
Civil Proctice Act. It will be noted, however, that the inter- 
reogatory submitted in thin case was merely @ repetition of the 
sole ineue submitted to the jury. fio question of eontributery 
negligenee was involved and the only queation for the jury te 
answer was whether er not defendant wae guilty of wilful and 
wanton aieconduct in the operation of its eutomobile. The 
special interrogatery was serely a duplicate of the ultimate 
question submitted to the jury. Under the clrouwwietances we ore 


unwilling te hold that the refusal te submit the epecial inter- 
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rogatery was reversible ¢rror, At moet it wae a teehnical errer, 
harmlese ond ngt prejudicial, Where substantial Justice has 
been @one and it Le obvious that no different decision would 
reeuit from another trial, the fJudyment should not be reversed 
Decause of errora in procedure. City of Chiosgo v. Jaekson, 
196 Til. 496, 

Finding no reversible error in the preceedings before us, 
the judgment im each cane is affirmed. 

AVPIBMED, 


Hatenett and O'Conner, J/., soneur, 
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| ; OP Gok Caurry, 
URITED ANERICAR TRUST AND GaVINGs 
BARE, a Carveration, ¢t ai., 
Anc@#Liges, 
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282A, 625 


. PROG LD LNG JUSTION MeSuHey 
BELIVEKES THR OPIRIOM OF THR GonKT, 


Complainant by her bill seks to recover securities of 
the face vaiue of $96,000, and for an acecunting, A orelininary 
injunction wae granted restraining the United American Trust and 
Savings Eank frem disposing of the eeeurities and requiring it te 
hola the seme, tegether «ith all princival ond intereat payments 
eolleete? thereen, spart free ite aseots rending the further erder 
ef the court. The cause we referred to a wactor in chancery, 
Pending the taking of evidence = recalver wae appointed 
for the United American Trust and Savings Bank, Willian L, 
O*Cermell is the present receiver. The master took ovidenee and 
returned hia resort thereon, recommending that the bill be Aige 
missed for vant of exulty; objeatione were Clie¢d emi overruled and 
they stood ae excentiona; the chanceller overruled the exceptions, 
avproved the master's report, deoresd thet the teoporary injunetion 
be diescived an4 that the bili of complaint an wnended be dlemineed 
fer went of equity, without prejudice te complainant's right te 
} ageert an accounting not now in issue, 
| | The gist ef complainant's bili i» that these cecurities 


were obtained from her by Fred ¥. Georgs, a trueted friend, through 








gisresresentations ent conceniment, and were delivered by him to 
the United American Trust and davings Bank. 
Compleinant was net wholly inexperienced in business matters, 
Im 1892 she ond her husband ran o business ineluéing insurance and 
vent estate loans; she aevisted in this business antil 1900, 
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handling 1¢ slone when her husband wae out of the office or avay 
because of illness; im LOL? she became eaxeeutrix of her husband's 
estate, amounting te $90,000; the same year she beeame one of the 
executors and truste«e of her mother-in-lav's estate, aaounting te 
$100,606; Later she became one of the executera and trustees of the 
estate of her faiheor-in-lew, which amounted to approxinately 
$260,000; she meade suggestions insat the partnership ander wiich she 
hat done businese ahoul4d be ineorstorated to aveid partnersuip lieae 
viltty. Im 191i the Heme Bank and Trust Company wae organised aear 
the @eame loeation where the Tarvilligera had earried on their buele 
ness, Hr, ferwilliger was the first preeidemt, and a diresetor until 
Ris death in 1917. Complainant received from her husband's estate a 
third interest in Terwilliger & Company, 628 shares of stock in this 
Wome Bank ond varlous pareele of real estate in Chicago. ahe alse 
purchased stock in the Home Bank on her own initiative, in Rer bill 
ghe states she has had years of exeerionce in the purchase of morte 
Eagen, inforuing herself as to the morel ond finsneisi responsibility 
ef the obligors aid the valauee of the propertice invelved, 

The association ef Kaleoh Tervilliger en¢4 the complainant 
with George bad been close; for a tine im hie youth he lived in 
gompleinant's newe and wae regarded as % member of the femily; in 
1964 Kr, Terwiliiger teck him inte vertnerahip; atter the death of 
¥r. Terwilliger, George becase complainant's trusted adviser, 


assisting her in the sdmiuistration of her husband's estate. Shortly 
aftér’Mr/Terwilliger's (ath ‘cargs nuggente? to complainant that 

it would be advisable for hia to be epocinted o director of the 
flome Bank because of the ancant of Home Rank etock held by compl aine 
ant and her fasily, As a reevlt of thie suggestion he was alectod 
te the board and in 1919 besaue vice-president. George eerried @ 
key to complainant's wale deposit box, which contained negotiable 


securities: he selected and recommended mortgage investuents and 
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looked after there matters Yaring comolutnant's absence from Vhienge. 
All mattere were submitted te gomplainent rex ‘eeialion; scucetines 
she fellewed hie recommendation anc acmetines net; she mate the 
fine) decision in every cnee; George never signed ony papers fer hex, 

The sester Toun?d that complainant had an independent mind end 
judgment se to sutiters of businecen arising betweon her and George; 
that while she consulted vite sia ehe meade Ser own decisions and she 
was not at any time Jowinated or undaly influenced by Hin, 

In the letter part of 1929 und the firet half of 1930 the 
affaira cf the Some Rank and Trust Covpany became uncertain on age 
count ef an exee#s of real @state mortgagee, and on April 17, 1930, 
the eate auditor wrote the ‘irsactera of the Bank ealling attention 
te the fact that they were overburdeued with real estate loans, 

July 3, 1950, the auditor asde waiether exeawination of the 
bank and by letter af July St told the directerm that there vas a 
substential impairsent of the oagltal stoes of the benk, and "You are 
renuested te teke imwediate ateps to levy & 160% anseeswent on the 
eagiteal sices of your bank, in order te write off the Forthless, 
Boubtful and unacceptable Slow assete aud te provide suificient eash 
te properly operate your benk.* During the firet hail of 1930 the 
directors of the Hass Bank and Trust Company had beon endeavoring te 
effect a merger vith other bank interests in Chicago; negotiations 
Were had to this end “ith the National Dank of the Kepublic ond ite 
erfiliate, ational Hancerporation; a definite proposition te take 
ever the ome Eank was submitted to itv direeters ou July 9th, and on 
the next day, until an early hewr in the worming of July lith, the 
Sireetors and officers of the Hom: bank and trust Coupany were en- 
@aget with the representatives of the Jational Bunk of the iiepublie 
fn working out the detalles of the plan for the relief of the Home 


‘Bank and Trust Company. 
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Seorge had numerous conversations with the complainant ree 
garding the seriousness of the situetion, in the Latter part of 
1929 Georges had discuesed wlih her a proposed werger, wWAich was 
net accomplished, with the horthweetern Trust 4 savings Fonk, 
Gemplainent left Chicage in Janucry, 1920, for Celifernia, return. 
ing in April. Theresfter, Georges diacuased the sondition of the 
Heme Bank several times in kay, June and July, advising ner that 
wnless someting stretiusus wore done, euch a8 @ take-over by 
another bank, the kome Pank mwignt have te clese: he 1414 her thet 
the real estate Leone vere topheavy on? ihe bank exandiners were 
giving wuch trouble; she expresa:d the cove that negotiations could 
be completed to keer the bank cnen. (George diseusesd the «tate 
auditor's Letter af July &th, orderin«e the divestors of the bank 
te levy 6 100% tock assesement., As complainant then omned 1100 
ghares ef the Some Kank eteek thia Bik Ss Seek ONS would require of her 
the payment of 931°,000. George diacueved thle Letter and the 
question of her ateckbelder's liability. 4e sise told her of the 
negotiations with the Sational Bank of tae Kepublie to take over 
the Home Bank. 

Late in the evening of July loth the proposition ef the 
Bational Bank of the Hanublie te take over the tome tank was sub- 


mitted, It eortecsiated the forration ef a bank called the United 


: Seerioan Trast and Zavisiges Besk, waich on July ivth had obtained a 
— 
permit to commence business, Gowsininant makes some suggestion 


that thie new bank wae orgunived end ormned by the direatora of the 
old bank, but while there muy have been a forval ownership the 
stock was actually held and owned by the National Lonk of the 
Republic, The efficera and directors of the old bank did not 
Terain long in the new bank. George wae let out st the first 
annual useting of the stockholders, held in January, 1931. The 
plan ef reorganisation “as incoryerated in an agreement whereby 
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the United American Sank agreed to purehase the saesets and assume 
the diabilities of the ome Sank, It was further provided that 
certain directors of the old bank should deposit collateral aggre- 
gating $500,006 as « guarnotee of the new bank againet less in the 
assumption of the Aehts of the ol¢ bank, A kr, Woodruff, chairman 
ef the board of directors oi the National Bank of the Hepublic, 
etated that it would not take erer the Home Bank unlese this 
guarantee fund wasn raised, 

The warious directors of the Some Dank were then ealled 
upen for cash or bankatle securities to make up this guarantee 
fund. Securities asgresating $426,000 were pledged and an addi- 
tional $46,060 was needed. Georges, as a director, wae called upon 
te eontribute to the fund but stated that Ae bad ne government 
bomde or other seourltiles of Siret slaes celleateral. ome of the 
4ireectere of the Home Dank then suggested that the complainant, 
being a large stocktiolder, should put up something, to whieh Georgs 
Yeeponded that Khe could aot soeek forher and that he would Rave te 
talk with her first to ascertain whether she would deposit any 
eequrities. Later the guarantee agreement was signed by the dire@e- 
tere, including George, sad the take-over agreement wae aleo signed. 
The guarantee agreement is a coliatersl agreement Tor one year and 
the liability of the guarantors is Linited te the collateral de- 
posited. 

Georges called upen complainant on the morning of July 1ith. 
Both complainant and her daughter, Ure. Clarke, se well as George, 
testified as to what wae enid at this conference, The master was 
of the opinion that the differences —— their vereions were not 
sufficiently material to change the result. Complainant omd Ars. 
Clarke testifies thet George ssid that couploinent's securities 
were to be put up fer one year ond at the amd ei the year they 
were to be returned to her; that the securities wore to be put up 
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as a guarantee of the deposit ilabiiities of the Heme Bank, whieh 
Rad sufficient assete te pay out, but that uniere the guarwitee 
egreenent was completed by Reon ai that day the Leme Sank would 
be obliged to cloe#, amd galled atiantion to complainant's stoek« 
helder's Liability of $116,000 if the bank closed, 

Georgs testified thet he told compisinunt the direetora of 
the Home Bank had sent nie t» solieit her help; Giat the bank 
was in a preearious condition; that the bank exaniners were advising 
@ reorganisation; Wial the ome ounk — aver by @ new bank 
that wae being formed; ne infvermed her of the guarantees fund of 
$500,000 whieh had been pledged by the directors, that it was 
short $60,000 ond that the directere desired her to pledge that 
amount; that if the dome Sank should be clesed ehe would ineur a 
stockholder's Liability; tast the eeourities were to be pledged 
with the new bank to guarantee the devesit ilabilitier of the Home 
Bank and were to be put up fer a year, He says he told her he 
“theught the securities sould be returned to her within a year; * 
that 4t wae hie Aencet belief om4 opinion, anc that of the ether 
directors of the Home Bank, that enough aeaets could be liquidated 
during the year #¢ that the guarantees Tand would never be called 
upen, Complainant testified ‘hat she fully understood that Af the 
other assets of the Home Hank were not gulficient the mew bank would 
have the right te resort to her securities. srs. Charke advised 
complainant that 1% would be better for her to put up $60,000 in 
securities than to have a stock Liability of $110,000 if the bank 
Cleee4, and compiainent testified that the “prine reason” that she 
had for giving these securities to George wae to seve herself from 
@ liability en her bank stock. 

Thereupon George went with complainant to her aale depooit 
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box in the Home Hank and complainant's securities were reneved, 
complainant being present and making mo objection; she took a re« 
eeipt for these mertgage securities, signed by George and the Home 
Bank and Trust Cemeasy. ‘the receipt recites that the Sorteages are 
te be deposited “as a cuarantee,* <A fey days later complainant 
received a recaipt from the National Sank of the Kapublie, ae agent, 
stating that it had recoldved her soriguges “ander an agreement 
respeoting liabilities of Home Senk and Trust Company." There wae 
evidence that compiainant fully underateed the traneaetion. Ghe 
testified that she “underetosd that if the asaectea ef the bank were 
met sufficient te pay the depesitere they would have a right te ge 
to these securities.* WYithin «= month thercalter she expressed te 
her physician a fear that she aight levee hor securities, al theugh 
ene was hoping or exoceting, prebaliy, te get back the $86,000 in 
a& year, 

Subecquentiy, om uly 14th, she received an announcement of 
the new bank, United American Trist ond Gavings Sauk, and July 26, 
1930, she reeevived a letter from the new bank stating "We are hold- 
ing, under cuarantes, certain securities," and inquiring what dis- 
position shewld be made of the interest coupomu, to which she re- 
plied by letter, eaying, “Thia ta te notify you that yeu send all 
interest notes coming due on mortgages deposited with you under 
my guarantee to KH. i. Terwilliger & Gumpany.” Seversl times in 
duguet, Septexber snd Oetober whe called at the United Aneriean 
Bank to obtain the interest cousons on her cledged mortgages. In 
Vebruary, 1931, she sent a Letter to the bank autverizing the ine 
westuent of funde, and stating - 

"These securities when purchased are to be held by you 
ether with sy other securities whic: will then have a total face 
ue ef $80,000 “hieh securities were pledged te the United Ameri- 

ean Trust & Savings Henk as collateral security to the guaranty 
conantes by Fred %. George and others, dated July 10, 1930," 


In the game month complainant attaded a meeting of the 
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guarantors at the ofvice of a lavyer, at which she and her daughter 
Leulee Clarke on’ her husband ¥reat Clarke, am attorney, were alee 
present. It wae stated thet perhaps the assote would be ineuff de 
cient to pay the Linbilitties end there would probably be a lees to 
the guaranters, Some of the guarantors present disagreed with this, 
saying that in their opinion there would be se loses to the quarene 
ters. She subsequently attended sanethor meeting of the guarantors, 
In Mareh, 19451, she wrote again to the United American Trust and 
Savings Benk autierizing the inveatuout ef certain cash and again 
referred to her evourities of the fuce value of $45,000 “pledged to 
the United Amerienn Trust & Savings Sank as the collateral security 
te the guarantece executed by Pred ¥, George and others, dated July 
4G, 1930." June 13, 1991, the United american Trust and Savings 
Benk notified comolainimt ond the ether guarimtere that it wae ome 
fereing the guarantee sagreacent, end on June 24, 1951, complainant 
for the first time sererte taut the sledge of her seeurities was 
unauthorized. 

Fe held that complainant as not aisied er deceived by George 
when he prooured her securities in connection with the guarantee 
fund. Complainant teetified that she clearly understood ake was 
turning over the seourliies to save heraelf a liability on the 
bank stock; ake understood the situation end delivered the seeuri- 
ties te George tet he might pledge them to secure the deposit line 
bilities of the Home Bank, It is suggested that she was in poor 
health at the tise. Her physicion testified that in December, 
1929, she was about sixty four youre of age, that she had treated 
her for an infeetion of the finger; that she seened to be in good 
health, although in August, 1950, she was such disturbed becouse 
ef her financial condition, saying ene had put up $80,000 ond was 
“wondering how the ting «as coming out" - valid whe could hardly 

The record justifies the finding of the master that 
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the guarantee agreement vas substantially im seserdance with come 
Pleiment's understanding sai tie she oxpresely authoriged the 
Pledge ef her eecurities for thia purpece, 

Counse) Yor complainant argue earnestly that Georges abused 
the fiduciary relationship betwcen Lim and complainant by fadling 
te inform ker of certsin facta. The brie? partioularizes many 
things which 1% ie said Georgs did net divalge. Po comuent on all 
of these would greatly lengtien this opinion. A typical fact is 
that Georges *xpected te become an officer and direetor of the new 
bank, but complainant sd ite whe knew this; that Georga wae indebted 
te the Hame Kank for a considerable amount, iiut thie Faet wae immae 
terial ae his obligation *as not caneelled when the mew bank took 
ever the old bank; that George was the ewner of etesk in « number ef 
other bunke; but it ls not ehown taat there wae any conneation be- 
tween tiese banke snd the Jome funk or that they would be affeeted 
if the Wome Hank closed; tunt Georga needed bankable securities 
amounting te $80,000 to depoalt under the guarsates agreement, but 
George ¥ae not obligated te sake auch o deposit; Ke told complainant 
when he requested her seeurliiee that ha had aligned tae decument. 
Other similiar facte sre particularized whic it is argued Goorgs 
sheuld have told compiainant at the tine ef the transaction in 
question. As te sli and wiy such scatters where complainont was not 
inforued or owly partially informed by George, there vas no causal 
eonnection between such iuek of information and the aetion of delive 
ering her seourities te George for dspeait. 

There ig considerable evidence tending te sher that conplatn~ 
ent ratified the transaction, She received turee receipts wich 
stated that her escuritice were deposited under an agreement reap oct- 
ing the liabilities of the Home Yank, In the letters, sbove referred 
to, she repeated her understanding that the mertcages were deposited 
&8 collateral security to the guarantee executed by Georgs. the 
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Letter of Februsry 5, 1951, from complsinant to the United American 
Trust & Savings Senk wae apparently drafted by the president of thet 
bank and given te Er, Clarke, somplainsot's son-inelaw, te receive 
complainant's gignature, aw the bank wanted it ae an authorisation 
to invest funds, The draft of the Lotter referred to the deposit 
of her securities, and added the words “with my censent." Come 
plainant refused te sign the letter containing these words und they 
were orosesd cut. fer tumein-law, Lr. Clarke, a lawyer, testified 
that complainant ebjectud te the words “with my consent,” saying 
she 414 net have those te consent to anytoing - that she wae rushed 
inte the matter. Ye 46 set tiimk thie incident is impertant. In 
this same letter she deseribenm her securities as pledged te the 
United American Bank s8 collateral security to the guaranty. In 
a&ugust or Geptember, 1950, she told ir, Gull, president of the 
United American Bunk, that if her securities were aot returned at 
the end of the year, “I shali fight.” 

In manny cases it has been decided that ratification may be 
inferreé from ¢irqunetences, and that where an sgent transcends his 
authority it is the duty of the principal to repudiate the act as 
goon se he is fully informed of what hee been done by the agent, 
@lee he will be wound By the set as having ratified it by imphica- 
tion, » & TLL. 875; Gonmett v. Shty of Uhigawe, 
134 Til. 233; Compbel itlier, §4 Ill, App. 208; Swisher vy, 
Palmer, 166 121. App. 432. Gnsex cited by the complainant are not 
to the contrary. Where it hae been held there ia no ratification 





it was showmm there were ne facts brought te the attention of the 
principal whieh would put his om inquiry. 

Ye diseuss all the pointe mentioned in the briefe would 
make this opinion far too lengthy. ‘the caso turns upon whether 
@omplainent knew all of the essential foots and well understood 


What ehe was doing when she delivered her securities to George. 
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The recerd eonvinges that couplainent was informed ef all the 
material fucte erior to the pleige of her securlties and that it 
wae tae result ef her deliberate and conesious section, the 
master in chancery haw @xanined the svidence with great eare, and 
hig eenclusions are in accord with the fuets and the lew, 

We hold toat the record clearly supports the findings of 
the master and the decree oF the court in taia rempeet, and the 
decree is therefore aff iraed, 

AUFIAMBD, 


Matehett and G'cennor, JJ., concur, 
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«BR, PRASIDING JUSTICE MesUALLY 
DOLIVERED THE OPINION oF THN counT, 


MNeferdant rented te pisintiffs« four besths in the Crechee 
sievak Pavilion at the 1934 Century of trogress in Chierge; plaine 
tiffe breucht suit, claiming defendant had breached his contract 
by interfering vith vlaintiffs! eale of articles and by causing 
the boeths te be closed on tee gaye oo that plaintiffs were unable 
t) Bell any merchandise on thoes days, with resulting damages to 
plaintiffs. the oase was tried by the court without a fury, which 
found fer vliaintiffs an4 ascease4’ their dasages in the sum of $2800; 
from the judgment on the finding defendant sppeale, 

Defendant aseerts aa a defense that the contracts of leas- 
ing were in eriting ond that plaintiff's violated their obligations 
thereunder te sell Czechoslovakian “¢reiandice only; end mereover, 
that he did not cause the booths to be closed but that tis was done 
by the officials of A Century of Progress because of the violation of 
the obligations undertaken ty pleintifya. 

Defendant hed eharge of the Caechonlovek Pavilion, under 
contract with the Gzechoslevak Chaxder of Gowmerce, in the 1934 
Century of Srogrese fair in Ghicage; he applied to the Century of 
Progress for a perait for « cercession; the application provided 
teat the Czechoslovak ?avibion should ell and offer for sale wer- 
ghandise produced in and typical of Uxechosiovacia only. This was 
accepted by the Century of Progress. A contract was then entered 
inte in which defendant agreed to abide by all the regulations im- 
posed by the Century of Progress and agreed to sell tn soid pavilion 
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only products of Cnechoslovakian origin, 

Jane 18, 1934, defendant wrote olaintilr Seehs, engie ving 
& copy of the rules sbd regulations issued by the Yentury of! Progress 
and governing the space which defendant rented te plaintiffs. This 
Was s apace some 43 feet square on the left side leading to the exit; 
thie letter again reveated inet the snuee was rented fer the sale ef 
Czechorlovakian glass necklaces, ihe rules and regulatione enclosed 
provided that the concessionaires theuld keen acd perform all ef the 
provisions in the application; tat courtesy was required to te shown 
te visitors at the «xnesition on4 te other eoneereionaires at the 
exposition, and in the event of # breach by the conseseionaire of 
any ef the cenditions of the anclication or rules or regulations the 
Century of Progress reserved the ri. bt toe exelude the concessionaire 
and all persone claining unter Sis from the exporition grounds, 

June 23, 1934, additionsl evace was rented by defendant to 
plaintiffe; this was deseribed as §5-3/10 feet on the right side 
leading to the #zxit; suis /eunteined the prevision that the spsee was 
rested for the sale of rings with Bohemian eryetal stones. July 2, 
1934, defendant wrete to pleintiffe referring ty « previous convere 
sation and stated thai he wag renting beothe bos, 30 ond 32 in the 
Ceechosiovak Pavilion to plaintiffs. thie contained the following: 

“It ie understoc”? that you will sell Grystals of Czeehoslovak 
@rigin only ana your style of eeliing wil) not be waat ie calied in 
the United States, dexenstration, that is, no sheuting will be aie 
lowed and I promise you that in ali other booths where tne same sort 
ef merchandice ie sold, the sews rale wil) be observed,” and the 


further statement that “If you violate the contract your stand will 
be closed and any svounte you may have peid us, wild net be returned,” 


ree 


Another set of rulee snf regulations wae encloeed with this Letter 
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and pieintiffe were requested to sign it, whieh they did. These 
ules eontein the prevision that no shang? in the type or kind of 


werehandice «111 be sliewed during the duration of the exposition 


end that "All merchandise exuibited and e614 must be of Ceechonlovak 
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ortcin.” Undue noises whieh might dieturd the funeticning of ether 
exhibiters or any other acte which might damage exhibiters were 
prohitited, 

It wae further provided that if any exhibitor fatled te 
gomaly with these terme A Century of Fregreas had the right te 
terminate the lease ond eviet the exiibitor'r booth with ne ecompen- 
gation whatever te the exhibiter., There was a further statesent 
that a leasing ef esaee of the Gsechoslevak Pavilion wae under the 
a@irect charge and authority of defendant, revresenting the Creehe- 
@lovstian-aAmerican Chasber of Comeeres, 

Alse, on July 27th defendant wrete to the Gentury ef Progress 
stating that Mr. Gauche, one of the claintiffs, war pormitted certain 
activities in the pavilion in gonnection with his eoneeseion, "For 
the pursoce of selling Yehemiaen erystals and jewelry, rings set with 
Fohemian stones;* that Mr. Sache knows the provisions of the conces- 
gion ebteined ty defendant from the Ceutury of Progrese and expressly 
egreee to the same and to a1] ite restrictions, obligations, provie 
riene end terwe, Thies letter was signed by the defendant, and bee 
lor his signature appears « statement signed by plaintiff Sache 
wherein he sekveviedces and confiree all mattere end things stated 
im the above certificate. To this the Century of Frogress replied 
to defendant aporeving the contraet with plaintiffs but reserving 
the richt to prenibit the sale of ony of the merchandise if, in 
the opinion of the Century of Progress it did not properly come 
within the requirerente of the agreement. 

The argument of plaintif’s nee to be that thene writings 
ata net contain a1 of the contract of leaning, ond many cases are 
eited in supeort of the proposition that whore writings evidently 
do not contain the entire contract or exprens the entire intention 


ef the parties, parol eyidenes may ha considered to supply the 















Tondo Yo yAinoisouwt ed duudeth Fiyte dobiw seater oudal a0 
e198" ated idisco ogame ayia autow eran ths = eat 
od BeLtet totidieae qoe BE ded Poh iy tq Todt eee ght Se a 
of batt he bad aeotqost to Yeuedod A boned ooh" MEW Utes 
| sw gnbo om thy dtoode'totidieke ont delve bin owas bad bAni med 
Piees fase tent<? 2 eaw Sree? .t0s he tee eth of covedeity olde 
ult tonad sow aolitve’ davetwesoend sit te odd To patendr # bait 
Ledeen oif9 yattapserset ,diohom teh te ct Moniae ba oprade doetls — 
- \soreeuod te todmead neo rombone tovele 
epergest to UrxdaWo bud of Shotw dunbnd ved HONE Ybvt so ebli’*"'* 
- pbndted bedtton: @ saw errtontate es Yo oho ,eteot xx salt alder 
“doe jaoteeeonos etd! Agiw aottesmmos a} motttway oad al asteivedea 
 Wtbw foe epalt (crfowel bas eketerre aatmede® guttion 16 ‘oneotug oad | 
— SH4 Lo smotelvorg od? Brom odoed oH toad “;dendde mebeedet 
jaetGko bas seer gott Yo Vodiod eat ace? tnedav'ed ee néaletde mote 
atvéx@ yonoitentics adoitotrtert 04 fie 0 Bul dames oad’ od asetge 
Led baw jYnetuotes ont ed pemgts eev tester andt lamree bas endke 
| Gilont Tthtalele yd beaten fionetete # Stosded Stutongis ett wok 
Petase ayatsd don vrnttom Cte asm Maes bas eeibiiventos sd aterede — 
felfeet eaotoett to yrwiaed odd oldt of 9te0Ftletee evoda odd ab 
J —— dud aTttialete (thw teartnds edt gal votede faadaaten sd 
— on tscavorss wat Yo vin Yo ofan dt thtdons of datats eds, 
_ amoe efreqote tom 52h at ounryort to yrudined ad? Yo mo ; 


tonsnrye ods Ye abasiwitunst OH abe 


* —* eck? tad #¢ of anoes wititaterg te Pismyte “ott” ” ov 
OTe sones tasm fac ,yaleeel to feertie —A —— — 












n⸗y⸗ exttas oft auetees to foatinoo extias ad 4 
"| edt yYleqse of beted tense A eR aH 80 * 
—VV ny) ee. bi 








* 







‘8 @ gerere) preposition this may be venceded, but the dee 
feniant replies thet not only ore the writings complete in themaelves 
but that slaintiffs introduced no parcl evidence whieh would modify 
or change these contracta, The nearest statament whieh migat be 
aid to touch thie is the testimony of Hr, Sachse as to a eonverane 
tion Between Hivvelf ant tha Astendeant touching the condition exe 
pressed in the letter of July @nd that olaintiffs would sell more 
ghandise of Ceechesloevakiun origin only. In this conversation Mr. 
Sachs says defendant ohiected to ay evystate not of Czecheslovak- 
fen origin; that “they will not secont a contract unless they 
understand that I #61) only Caechorlovakion products," - to which 
the witness ir, Gache renlied, “11, WHat assurance have IT that I 
will be permitted to sell seuvenira ond evervbedy slae on the fair 
grounds felle ecuvenira, and i will proteat you, see, you ore pro. 
teoted to #011 escuvenire,* “hie is very indefinite and 4deos net 
amount to any shanse by Aefendast of the oblications ef plaintiffs 
te ee11 only one tyne of nerehandiae. 

There Was ar abindance of svidener that plaintiffs did net 
obeerve their obligations to #611 Creehortlovakian merchandise oniy, 
but that they sersicted in selling Ameriean souvenirs, br, Bassett 
was employed by the Century of Progress us on aesistant, having 
charge ef concersion operations; the Grechovlovskian concession was 
wnder his euperviston: he testified that nigintiffs commenced to 
ge1] American souvenire in July, 1934; he compluined of this to the 
defendant an4 then aseortaines that the obfectionsble souve ire 
were sold by the plaintiffe, conescesionsires, —* Srd, soting 
for the Gentury of Progress, wr. Searett wrote to defeniont calling 
attention to the display and este of itema of merchandise in the 
space overated vy plaintiffe which eae not permiesible under the 
terms of the contrset, an¢ immediate removal of the merohendise 


was demanded, Bassett testified he showed Vr, Seche the merehendine 
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which he could not #@li ond that when Mr, Sache inquired "fer what 
reason?® he was told that he wan permitted te well an exact type 
of goods; the witness testified to various attempte by plaintirfe 
te continue to sell ebisetionsble American souvenira « seh trays, 
belt buckles, #tc¢., Miich were not of Ceecheslovakian erigin; 


witness would ge in slaintiifs' bocth every three er four days and 





would find the ebjecticuable merchandize had been put baek on the 


| 
| 


counter, 

Auguet S0th ar, Sachs wae told that if he would net ree 
Move the objectionable werchandise the Century of Progress would 
have te clese him up. Mr. buseett teatifvied thet Ke ordered the 
becths ciesed beenuse of the persistent vielation by plaintiffs 
ef the contract whereby they were given the concession. It wae 
proven, with secareciy any contradictory testioeny, that plaintiffs! 
becths were elened by the officials ef the Contury ef Progress and 
that defendant hed setiing te do with tiis, Hassett wae asked 
whether the defendant had asked the Century of Progress te step the 
gale of Amerizvan souvenire in piaintiffe' benthe, and replied, “No, 
just the ovresite.* 

We held that the writings contained all the essential ele- 
ments of the contract between the parties and that, in any event, 
mo parol evidence ws0 intreduced modifying or changing them, We 
are also of the opinion that defandent hed uo part im slosing plain- 
tiffs' vooths; that this wae done solely by the Century of Progress 
upon ite own motion begause of the repeated violations of the con- 
ditions upon whieh elsintiiff's wore granted a concession. 

Plaintiffs further assert damages because, they say, they 
Were given the exelusive rigit to sell Iris orystels, ‘hese seom 
te be iupertant products exported from Czechoslovakia, Pisintiffs 
Say that defendant aise sold theee crystals, thus violating the 
exclusive right given to plaintiffe. This right is said to be con- 
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trolled by garagraph 4 of the rules and regulations pertaining te 
exszibiiors in the Csechoslovak Pavilion, whie: prevides that the 
exaibiter firat te @exmibit and sell a certain Line of merehandise 
has mB exclusive rignt te seii these and no other exhibiter may de 
mo without the consent of the firet exhibiter in the pawilion, 

Certain witnesses testified that they 4id net see ony sale 
of iris erystale by defendant until after pluintiffe had rented a 
beoth. against tole wae the teetiveny of defendant that he imported 
these Grystais prior to the opening of the exposition and began sell. 
ing them at the opening of the fair, Pefendent testified that he 
first sold irie orystaie in the pavilion then he ,et « shipment from 
Gmechesiovakia in Nay. There wae sise teetimeny from the United 
Stotes Guatome Devartwent that shincents of Iris erystals were made 
te defendant prior to the opening of the fair, and asles persone tes- 
tified that they were sold in the Usechoslovak Pavilion by defendant 
about the @nd day of June, 1954, It was thue desonstrated that 
plaintiffs were not the first exhibitore ef these eryetale and 
therefore aid not rave the right te the exelugive selw of them, 

The record convinces, without any eubsetantial doubt, that 
plaintiffs were not entitied to recover damages frou the defendant, 
and the trial court's fieding aguinet defendant was in error. 

When plaintiffe commeneed euit they sued cut a writ of attache 
went, seserting that defendant wae a neneresident ond that his place 
of residence could not be found. ‘The sumone was handed to the 
bailiff with the notation that defendant could be found at the 
Cuecheciovax Pavilion ef the Century of Progress, and both aumsons 
and writ ef attsehment were served at the eume time. Defendant . 
traverned the affidavit for writ of attachment, and hearing was hed, 


eounsel fer plaintiffs stating he was relying solely on defendant's 


 ~Roneresidenes as grounds for attachment. The court held with plain- 


tiffe, finding that defendant was a non-resident of the State of 
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Tilineis, 

Ypen the hearing on the atteehment defendant testified that 
he hed come te this State from Cyechasaevakiat/ 1932; that he came 
to this country with the intention of attending the Northwestern 
, University, studying international trade, and «fterward in prosot- 
ing oommeree between Uxechosiovakia and the United States; that 
when he eme here in June, 195%, ne had no knowledge that Czeeho- 
Slovakia intended’ to partiefvate im the Chieage Century of Progress; 
that sinee that date he has lived st various addresees in Chieage 
and Evanston, ané that at the time of the trial he Lived at sH14 
Blackstone avenwe act had resided there for seven months srier te 
the iesuaice of the writ of sttachkwwmt; he testified to his intene 
tien te remain in Chicage in the tusinees of promoting the wale of 
Czechoslovakian goods here, 

Shere a wen hee 5 eetitied and fined abode, with the intention 
to remain there for « tine, for businern and other purposes, in law 


guch abode ia hie residence and ie suificient te constitute him 





@ resident under the atiachnent act. 
Hardware Go., 98% 111. App. 161, avfimmed in 168 111. 154; Yebeg 
Ghimmey So. vy, Johnson, 205 111, App. 346; Jenke vy. Rounds, 87 

Ill. App. 264; Barron v, Burke, 82 112. Apy. 116. Kesidence in-~ 
volves the idea of a lecal habvitetien er place of abode, within 


the meaning of the atiaciment act. Fitba * =" Ady. 
Go., supra; Bells, ete. vs the People, 44 til. 40. Within the 
mestiing of the attachment cet a man muy Lave two residences. 





Aun EKS, SURED. 

Yoliowing these authorities, defendant nad a fixed abode, 
with an intention te reasin permanently in tals State, He had & 
fixed avede for three years in Chicago. Under such clreumstances 
the court shoul¢ have found that he had a eufficient residence 


under the attachment set ani that there was no ground for the 
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attachment writ to issue, 

Plaintisfes in their brief do not gaineay this argument but 
reply only that us the money attached ware released and the attache 
ment garnishee discharged, any disgussien ef the pringipal question 
would be merely acadewie., We hold that the attachment was wrongfully 
issued and teat the finding ef the trial court en the question ef 
damages is unsupported by the record. 

The judguent will therefore te reversed, and ae the case 
was tried by the eourt witnowt a jury 11 will net be remanded. 

REVERSED, 


Matehett and O'Gemnor, J7,, euneur. 
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THS FIRST RATIONAL BARK OF CHICAGO ) ff 
as Trustee, ( ff | 
Agvellant, ( ⸗ 
v8. 
Def endanta, SUPERIOR COURT 


OF COOK COUNTY, 





SANUEL EZ. DAVIDGON and KURI, 
DAVIDSOR, his Wife, 


—— 


Appellees, 


252 I.A.626> 


kA, PRESIDING JUSTICE MeSUARLY 
DELIVERED SHS WPLNZOS OF THR COURT, 


in the master's revert of aule in a foreciosure proeeeding 
a deficieney Juigment of $4601.56 ayaineat Sawuel &, Davidson ond 
Ruriel Savidson was resommended; ehjections were filed to this part 
of the report, which the cianceller sustained, and denied the com- 
Pleinant a porssnal defleiemey decree against the 4efendonts Davideon 
and vife; compisinant appends, ~ 

Defendants eay t:e¢y seid the premises to Marie Schmickl who 
aseumed and agreed te pay the mortguge indebtedness, and that with- 
out their knewleige ond consent she made an agreement with the 
holder of the notes te extend the time of payment, whieh released 
them from liswbiiity,. 

The master reported that July 8, 1927, the defendants Samuel 
8. Davidson an4 Kuriel Davidson (hereafter calied defendants) made 
their three promissory notes, payable te bearer, aggregating }20,000; 


Weotes Kose. 1 and 2 were sack for 91000 and note Ho. 3 wae for $18,0Q 


mataring, respectively, two, three and five years after date, se- 
eured by a trust deed conveying real estate in Cook county, 1114 
nois, to the Foresan Trast wid Savings Bank, as trustee. The bill 
sought to foreclose for the nonpayment of note so. 3 for $146,000, 
end alee for nonpayment of taxes. 

The waster found that note No. 1, with ali interest, had 


been paid; that certain interest coupons on the 918,000 note had 
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net been pald and the principal note, Mo. 3, due July 8, 1952, was 
in default: thet the general taxes for 1928 and 1929 had aot bean 
paids that che First "nien Yrust ana savings Bank, as suecesser 
trustee, was the legal helder and owner of note Moe 3 and the une 
paid interest coupons attached thereto, and of the trust dead ge- 
Curing them; that {t bed edwaneed varieur nome? £0 redeem the 
premises from selos for neapayment af opecinl ssseaement werrante 
and alee eertain eceunte for general taxes, the waoker further 
found that nete Yo. 2 far $1000 watured July a, 193%, and that 
inetaliments were paid on said aste: that “he Foreman Trust and 
Savings Sank volunteered payment of the belenee duc on this note 
and tock it up uneancelied, auborcinating the lien ef the trast 
deed securing said note te the lien of she [eunt decd aequring 
prineipal sete Ye. 8 for £13,999, and the interest thereen, 
That of or about May 14, 1928, the defendants seld the 

Feel satete te Marie “ehmickl, «ho cemmed ead agreed to pays as 
part of the purchase prices, the notes for the cum of SEU ,000, seeured 
by the trust deed sought to be foreclosed. <‘pparently the master 
finde that the arrengement with reference to the £1500 notes So. 2, 
¥a6 made between “oreman “rust and Sevines Gank end Sarde thindiekl » 
and finde thet defendoutes, Davidsons, had ao knowledge that thie note 

| Rad net been peid ner that the time of payment had been extended, 

7 mer ¢id they ever consent to such extension or “ny agreeweat fer 

t Payment thereof in installments. It showld be ooted thet this has 

i voference only to note Yo. 2 and not note + 3% Tor $16,900, whieh 

ie the subject matter of this foreclosure. 

| The master found that the total axouct due wos $22,662.56, 










shat complainant was entitle? t. recover this omwouns fram de- 

anes ond Marie Sehmick). pofendonts flied objections to this 
rey Pty which ware overrule? ad s toed aa exeeptionas; the chaneel- 
oY overruled the exeeptions snd affirmed the master » report, 
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ordered that the master wake a aeale and if there was a deficioney 
complainant should be entitled te « personal decree against the 
Davideone and Marie Schmicki. A sale vas had and the master re- 
ported » defleleney, sn4 upon objections filed by defendants 
eomplainant was given a deFficleiey judgment against Karte Schniekl 
but dended a Aeficieney Judgment aguinet tho defendante, the 
Bavidsons. 

CSowmpiainapt argues that the deares of feragloeure whieh 
found cosplieinant antitiad te recover fram sll the defendants was 
final and conclusive on 4efendante; tiat the trial court had ne 
§urisdiction to yacate and wodify the first decree, as wore then 
thirty days nad elacesed from the date of ite entry te the date of 
the final erder seeroving the magtor's report ant che mitry of the 


deficiency deerec, The arguvent ls net wound, in Ryu 





Morrison, 185 111. S577, it was Geld that the feature of the decree 
touching personal Llisbliity of the mertgagers ia provielonal and 
mot fimal, se there would be uo judgment in pexrgatian unless there 
should be a deficiency. in Hprtgan v. Pistorius, 244 111i, 568, 
the court snid: 
"4% @eoree oaitered in « suit fer the foreclosure of a mortgage 
in advanee of the exile, which merely establishes the right of the 
mertgagee to @ peracnal oorney deeree if the sale does not produce 
enough te satiafy the zortgage debt, is not a final decree from 
whieh an agpeal may be taken, since there may be ne deficiency, and 
if there is, the amount must be judiaially determined, * 
It follews, therefore, that defencents gould preperly challenge 6 
personal judgoent against them by objections to the master's report 
of sale. 

The crux of defendantea’ objections to the defieleney Judguent 
agsinet thes is that Karie Gcheickl acnumed and agreed to pay the 
mortgage debt and made « binding agreement with the mortgagee fer 


the extension of the maturity of the principal notes, tt is well 


' ‘@ateblished that o binding extension of time of payment to a grantee 
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who aseunes and agrees to pay the mortgage debt without the morte 
gager's consent, overates to discharge the Mortgagor. Thies ia 
because, as between the mortgagor wid the grantee the grantee be- 
comes the principal debter, primarily liabie fer the debt, and 
the mortgagor tecemes the surety, sith all the consequences 
flewing from the reiation of suretyship. Megy decided cases 
Support this rule. Albee ¥. Gross, 280 Ill. App. 98; Dovgage vy. 
Ulisperger, 251 Ili. App. 148; ¥ 
Tli. 723 vy, Falter, 100 ill. Apr. 171; Wyatt v, 
Dufrene, 106 Iii. App. 214. 


While conceding that thie is the rule, complainant ase 





serts that there is nething in the record shewing that there was 
ever a tinding agreesent ty anyone, with the grantee Kurie 
Sehmicki, te extend the maturity of any of the notes, Bxaminatien 
of the record justifies complainant's statement. Ae we have heree 
tefore noted, the only reference in the master's repert te any 
extension is concerned with note ko. 2 for 21000, whieh has not 
been include? in the smount found due under this decree. ‘There 
is merely an iuplication from the master's report that The Foreman 
Trust end Savings Bank, the legal owner of principal nete bo. 2, 
eoneented that it might be paid, after maturity, in instalixente,. 
Forbearance om the part sf the hsider of a nete would not prove a 
bindimg extension of auaturity. West Subur a 
Ge., 275 113. App. 457. Mere payment of installwente is net a 
binding legal censideration for the extension of time, Corning 
Glass Sorks v, Adelman, 248 111, App. 49. 

¥e find nothing in the record, either by implication er 
inference, tending to show any agreement te extend the maturity 
ef the princival note of $14,000, wnien is the subject matter of 
this foreclosure proceeding. ‘he master's report ef the sale, with 
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hie recommendation for a deficiescy juigment against the defend- 
ants Samuel &. Davidson ond Muriel Dovidson, his wife, and Marie 
Schmiakl should Beve been approved aad confirmed, amd a deficieney 
judgment against aii of these deferncants should nave been entered, 
For the reasons indicated the order appealed from ie re- 
versed and the esuse ia ressndedt Yor rurther proceedings con- 


giatent with what we have «sid in tiie opinien, 
REVERBED ART KAWARDED, 


Matchett and O'Conner, </., eonaur. 
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WA. PRUGIDING JUSTICa BexVHELY 
DALIVEAED THE GPINIOK OF THE COURT, 


Plaintiff trought euit to recover damages for personal ine 
juries and upen trisl had a verdiet of $3000. Defendant eoneale 
fren the judgment. 

Tae ouly question presented in one of facet. #leintiff, « 
professionsi dancer, about two oteioek in ihe ofternoon of Deceuber 
16, 1932, wae entering the vestibuie of the atore owned and operated 
by the defendant on Keosevelt Rend im Chicage; it was very cold, the 
temperature having been belew sere im the foreneom of the say and at 
three o'cleek thet afternoon vas nine degrees mbove aere; the fleer 
of the vestibule was marble and tee surface very smooth; shortly 
before the acoldent an empleyee of defendant mopped the finer of the 
vestibule with water whieh froze, making the Pleor slippery. 

After plaintiff had entered the vestibule and taken Sour er 
five steps from the sidersik her feet flew from under her ond she 
fell to the fleer; after she fell ahe noticed toe on the floor of 
the vestibule; her hip bones and the lower on?’ of the vertebrae were 
injured, ‘The ameunt of the verdict ts not questioned. There was 
some evidence that alcohol wes put in the water ured in mopping the 
vestibule fleor., Apparently aleshol would prevent freening. but 
the man who di4 the mepping testifies there ~a2 no alcohol in tne 
Water as far ae he knew, 

The jury could properly find that defendant woo negiigmt 
in having the wich shape ef the vestibule mopped with water in 


the afternoon of a eoid aay with the texperature near sero, knowing 


a Vis. 
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thet the water would freeze on the fleer. There was no evidenee 
that there «ae any dirt on tie floor of the vestibule at this time 
or that there wag any neseasity to mao it, Defendant should have 
furnished a rubber vist or something upon whieh patrons ef the store 
eould walk without slivping on the fey floor of the vestibule ene 
trange to the stere. 

There iz ne neet te ‘iseuse the various decided cases 
cited by reevective counsel, Be coee involves precisely the same 
facts, Tne faets were peculiarly fer the fury to determine and 
we cannot say tiat the verdiet ror against the manifest weight ef 
the avidence. The Judsment is therefore affirmed, 

AP¥IRRED, 


Hatehnett and O'Connor, 74., concur, 
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2°2 1.4.6261 
BR. PRESIDING JUSTICE HesuRALY 
DELIVERED TH OPLTAIGOK OF THR COURT, 

¥nie ease is to enferce a claim for attorneys’ lien, heard 
by the trial court whieh digsilowed the claim, Tinding for the de« 
fendants. Plaintiffs apeesi. A recital of the facte eutablishes 
the prepriety of the fudgeent. 

Roventer 9, 1920, Peter Zalewski received personal injuries 
as the result of an aesident througs the slleged negilgence of the 
4efondanta; he was taken to the County hospital where after a few 
days he was visited by 4. HK. Seliwig, an investigator fer FP, L. 
Meardie, am atierney; on a result of thie interview Jelewexid eme- 
ployed ir, MeArdie to regrerent bin in His Glain for dasages 
against the defendants. December 10, 1929, MeArdle caused o notice 
ef attorneys’ lien to be served upon defendants. fhe agreement bee 
tween Zalewski and dcardle was put in writing and dated Vebruary 
B21, 1930; by it plaintiff retained irrevoesbly Wr. Moardle to rep- 
resent him ae hin attersey to collect damages, either by cuit or 
otherwise, fron the defeudanta for ais injuries, giving Meardle 
full power and authority to settle, sue, or do all things in the 
matter as if plaintiff were personally present, agreeing to pay 
him 33 1/3% of whatever asount might be received from the defend- 


ante. 
Meardie had several interviews with the attorney for the 


Aefendante im regerd to plaintiff's chabm; Aefendante made an offer 
ef settlonent of $2500, wileh was commuricated by Beardie to 
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dalewnki, whe wae Kelding out fer 33000, 

About Maren 1, if30, A. Bb. Cayvsanoweki, ene of the plain- 
tiffe, caiied uron dalewski ond made certain representations to the 
effeot that keArdle represented insurance companies, and that he, 
Cirsaneweks , Cwid get daleweki $16,000 in damages, by these repree 
sentations he obtained from Calewski a signed wontract appointing 
Jomeo L. Bynum ond Chreanoweki his attorneys te represent hie claim, 
and Hares 31, 1940, the defendwite were served with a netice ef 
attorneys’ lien by Bynum an¢d Chraanoveki, 

Defendants turned «sis letter ever to their insurance man 
whe wrete to Bynum adviging his that defendante hud aiready ree 
eeived » notice of lien in the sane ease from attorney wecArdie; 
at the game time the imeurence man alee wrote te kr, MeArdle advise 
ing him of the Synum end Chrsanowski notice of attorneys’ lien; 
HeArdle then suspended hia negotiations with the defendants and in 
April, 1930, Bynum ond Chrasneweki filed a suit in the superior 
ecurt on behalf of Zaleweki; 14 os reached for trial in the spring 
of 1931, but continued until Senienber. 

: Zalewski then onlled upon Eoardle, expreasing dismatiafac- 
tien with the way Byoum ond Chraanewski were handling the ease; he 
avked Beardie te take the case back again; MeArdie told him that 
the only way this could be fone would be for ialewaki to disenarge 
Bynum and Chreanovski o¢ hia attorneys. Beardle subsequently told 
Bynum of Zalewaki'e wisk«s ond Bynum told MeArdie that he could de 
anything he liked in the matter. Thereupon Beardie drew a Letter 
dated July 1, 1951, addressed to Bynum snd Churranowski, which was 
signed ty Zalewski, im which he discharge? them from handling his 
ease ond 4irected that they turn all papers over to Br. MeArdle, 
when he hed originally empleyed in the metter. Thie was served 
upen Bynum and Chreanowski. 

Ur, MeArdie resumed negotiations with the attormey for the 
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defendants an! they reached an agreement to settle the ease fer 
$3000; kr, MeArdle then teld lr. Bynum of thie and euggested that 
if he had any claim for experises or Tees they ahculd go before 
Fudge Kavanaugh and have the matter settled by the court; Bynum 
teld HeArdle he would uot bother about it, Subsequently Meardle 
served notice on these attomeys is appear before Judge Kavanaugh 
en July 7, 1953, smd seved that Se be substituted as an attomey 
fer the piaintiff in lieu of Bynum and Chrgenowexi. Sueh an order 
wae entered but mo one appeared o& bekalf of the other attorneys, 
Gubsequentiy defendants seitiad tue case by paying $3000 te plaine 
tiff, and « etipuiation wae flied Augaat 14, 1931, te diemies the 
euit without further costa, 

Br. Bynum dled January 10, i935, and no steps were teken by 
him during Bie Lifetine te enforce any glaim, After hia death his 
executor, on July 77, 1934, breught the present suit. 

Plaintiffs «re not «entitied te a ilen as the notice of ate 
terneys’ Lien served by them on the defendante in that suit was 
subsequent to the employment of Ar. Beardie and ain notiee of ate 
torney'’s lien served on defendants, Saker vy, Bakex, 2646 111. 415, 
heid that netieve claiming a lien served on the devendant or debtor 
hae the effeet of an aseignment of wn interest in any Judgment tuat 
may b@ entered or in the preceeds of any settlement tust may be made, 

21 i hicage Se., 259 ili.App. 234; Goyuse y. 
Felling, 271 111. App. 316, snd ————— 254 
Til. 884, Caees cited by plain:iifs are not contrary. 

The judgment of the trial court is proper and it is 

affirmed, | 





AFFIRMED, 


Matehett and G'Gonner, JJ., emeur. 
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RR, PRRBIDING JUSTICR ResURELY 
DELIVERED THR OPI BIOR GF THK coURT, 
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Plaintiff, a miner, brought suit fer personal injuries and 
upon trial by the court had Judgment for @250, Iron whieh defendant 
appeals, 

Plaintiil, then about nine years of age, went in the aftore 
neon te the Highland Theatre, owned vid operated by the del sudant; 
She purchased « ticket and the stub wae retumed te her and she was 
informed she could exchange the otub for « free ride on « pony in 
the let seross the sixvest from tie theatre; after the show she went 
aeorese te the lot and gave the stub to an aitendant, wae helped her 
onto a pony. ne ef the attendants said he started te Lead the 
pony but pleintife wisned te ge by herself. As she cane near an 
iron stake or pipe which wae driven inte the ground to held ropes 
the pony walked so close io the pipe that plaintiff's leg was 
etruek by it ond cut. 

Defendant asserts thet it had nothing to do with the opera- 
tien of the let er ponies; that their management was in the hands 
ef an independent contractor, not a servant or agent of the deo 
fendant, Plaintiff files ao brief in this court te support the 
Judgment. 

A few daye pricr to thie accident the manager of the defend- 
ant theatre made an arrangenent with Wililem Hoyer, who was the 
owner of the ponies, whereby Aoyer was to allow one free ride on the 
ponies to any enild presenting a stub from a theatre ticket. after 
. thie first ride Seyer charged five cents for each ride, The deo 
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fendant did uct own or lease the let, did net own the ponies, and 
the attendante in ¢harge of the lat aud ponies vere employees of 
Heyer, Manifestly, neituer Aeyer nor hin emoloyees were the agents 
or servante of defendant, At most, Hoyer was an independent cone 
tractor, although the evidence dues not show the detaile of the 
arrangenent betwoen Gin ant the defendant) with reference te the 
free pony rides, The nowiligence sue in tae failure of the em. 
pleyees of Aoyer te guide the pony ac tnat it would set go near 
stakes or rupee which migst strike the infant rider, thus injuring 
her, Sut these wployees or attiendante were net subject to any 
orders of defendant nor related te it in any way whatever. 

The evidence failed to support the charge of negligence 
ef the defendant, aid the Judgment suet be revereed. As the case 
was tried by the court it wili net be remanded. 

ASVERSED, 


Batehett and  ‘Cenner, JJ., eoncur. 
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Plainti?Y’ brought sult te recover moneys paid out, ae ale 
leged, at the imatance and request of the defendant; upon trial 
before a jury the defendant introduced ne evidence, md upon an 
imstfuction from the court the jury returmed a verdiot fer plain- 
tiff, assessing Ais dawages at $641.64; 4efendent appeals frem the 
Judgment. 

Defendant avvorts thet slaintiff paid out the money he is 
eeeking to recover as paxyt of a parinereship venture in whieh beth 
parties were sartuers, 244 therefore plaintiff must resert te a 
proceeding in chancery for on account ing. 

Plaintiff testified that he, with the defendant, was oe 
menber of a syndicate making joint investmente in certain parcels 
ef real estate; the same persone were net always in the different 
ventures; in the particular transactions in question the manbers of 
the syndicate were Charles #. Getrander, Prank A. Ostrander, the 
defendant an4 the plaintiff, FPliaintiff managed these preperties, 
leoked after buying then, rendered 221 the legal serv ces tiat were 
hecessary and received & fixed compensation for bie eorvieces if and 
when the properties were sold; plaintiff paid, from year to year, 
@arrying charges ouch as toxes, interest, etc., aud once & your 
Yendered « statement to the different members of the syndicate 
covering all reeeipte and disdureeents; the syndicate had an 
| gaditor whe prepared these accounts and proportioned the items and 
had them mailed te the different persons interested; o11 ef the 


Members of the syndicate paid according to these statenents except 
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the defendant, whe refused to pay the iteas for whieh suit was 
brought. 

im detional surety vo. ve igmneend Briok ve., 176 Lil, 186, 
it wae held that while an agreessent between parties te share the 
profits and loss@s raises 4 presumption of partnership, yet if the 
parties actually meant tint there sheuld be no partnership created 
the presumption would be rebutted. ‘whe fact tiat there was to be 
divided profits would sot wake thes yartnera, Dennen y, roas, 3 
Tli. App. 409; 2leroont v, Lomphere, 104 iil. App. 23%. Sor would 
a division ef losses. Briggs vy. Johk, 132 ili. App. 454. Parties 
to & joint enterprise are not sesessarliy partoers. Chieago Die 






iathan, i241 i21. Ans. LT71. Special agzreenents 
fer particular adventures and joint undertakings de not make a 
partnership. Page 
ef proving 4 partnership in tsis case reated with the defendant, 
Vurber v. Page, 143 til. 622. in thie ase it was held that the 
burden of proving the existence of « partnership devolves upon the 
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party alleging the sawe aid that uere lund iso sought by two persons, 
taking the title in the nawe cf one, the other to devote hie services 
as an architeet in the erection of Gulldinge thereon, all fer their 
Joint benefit, in the obsence of proof ef any other or inconsietent 
intention, existence of a partueranip as to the enterprise fails of 
proof, We bel4 that the evidence in the present case falls te 
establish thet the parties asecciated in this syndicate vere asso- 
elated as partners, 

Even if the parties were partners, the obligation sued upon 
was peroonally due from defendant io plainttiit ang/to the syndicate 
@reup. Plaintiff personally advaiced the money to curry these 

3 properties with the underetanding that he would be repaid by the 
menbers of the syndicate in their properionate shares. the money 


4oes not belong te any other wesbere of the syndicate. In Mayhew 
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y..Graig, @53 111. Aep. 254, it wae hwld that if the damages ree 
Sulting from a breneh of a partneresip agresuent by one partner 
belonged exclusively to another partner und met to the firm, the 
injured partner may recover egeinet the other for such damages. 

See alee Tiehener vy. Hewngn, 144 111, 264, and Clark vy, Sidway, 
142 U. & 682, which invelved a feint entervriaee for the purchase 
of land, invelving the payment in @qual prepertione ef certain sums 
ef money. 

Kereover, claintiff testified thnt defendant had admitted 
reesiving the statenant end had promised to send olaintisr a eheek. 
It sheul? alec be noticed teat defendant recognised this method of 
doing business over a period of years, allewing the plaintiff te 
advance moneys te aid defendant's interests, fer which he reimbursed 
plaintiff exeept in the present instance, “he present claim of 
partnership is ineensistent with hie fermer conduct. 

There wan ne ivaue to be qubsitted to the jury, the defend- 
ant offering ne evidenese, Therefore the court creperly direeted a 
verdict for the pisintirr, 

Plaintiff aske net only for un affirmanee of the judgrent 
but elaine thst thie spreal is oniy fer delay and that statutory 
desages shoulé be allowed. ‘Ye are inclined te hold with thie eleia, 
an4 therefore ehall affirm the judswent and slse assess the sum of 
$50 agninet the defentunt ag statutory dawages, 

AVYIEVED ANY STATUTORY DAKAGRS OF 
$50 ALLOYED, 


Watehett and C'Genner, J7., eoneur, 
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282 1.4.627 
MR, PRESLDING JUSTICN HesURKLY 
DELIVRHED YOR OCPIRLOR OF THE COUHT, 

Plaintiff brought suit for dasages te hie property, 303 
West Geuth Water strect, Ghisage, sliege*d to have been caused by 
the Sackeor Drive imsrovement an the south side er the Chieago 
River; upon trial the verdict was adverse to plointif? and he 
appeals from tae judgnent. 

by kis declaration pheintii? aliegyed taaet toe grade of 
Feat South Water steeet in front of bis property was lowered con 
siderably ever ten Peat, that aefeniant ereeted a plilar or colum 
in front of hie premises between the lower level of Waener Urive 
and the usger level, resdering ingress snd egress to his premises 
wy wey of the hignway eractiesily imecessible. The ieclaration 
averred other itese of dexage but no evidenoe was introduced to 
support then. 

An important quastion eresent oc at the outeet i¢ the extent 
te waich the street in front ef tee premises was lowered. Plaintig® 
anys the evidence #hews that before the wacker Drive inprovenent the 
strest level was 14 vlue above city datum; that by this improvenent 
4% van lowered to 5 feet above gity dutum, or @ tetal depression 
ef approxixately 9 feet. 

Defendant controverts tuis and says the ¢vidence shows that 
arler to July 16, 19%, the grade ef the street at this point was 
phua 14 seove city data, bat in that year the construction of & 
bridge aeress the Chicngo river eniled the ¥ranklin-Orleans bridge, 
wna somaenced; that to erovide proper aps reacaes to thie bridge 
the street in front of 203 Yest South Water street was depressed 
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approximately 7 feet, leaving the grade opprext ately 7 feet abeve 
eity datum; that this werk was commenced July 16, 1920, and come 
pleted Getobery 25, 20°90, when plaintiff 4id not own the property 
in question. Sy plaintiff's declaration it appeare that in July, 
1920, a suit was inatituted by the prior owners against the Gity 
asking for dausges by reason of thie change in grade, ond they re- 
eovered o judguent in the sux ef 917,900. Subsequently plaintifr 
aequired the property by deeds dated Gctober 1, 1941, and January 
23, 1922. At thie time the etreet odjacont w thiv property, al- 
though lowered te 7? feet above city datum, waa not in other respecte 
finished as the Vity was avaiting the oropoeed Yacker Brive vith ite 
two levels, upver and iewer, abo this condition comtinued uptil en 
er about Sovember 1, 124, #nean the fisai work on Yaoker Drive was 
gommenced, This Arive was compiated Marek 1, 1925. 
: Defendant therefore asseerxvte that when plaintiff acquired the 
: property the atrect Kad already been Lowered Irom glua 14 to approx} 
mately 7 feet above city dutum, oid taut after piniutil€ soqudred 
the property the street was depreeeal Tron 7 Feet te & fect above 
city datum by tie Wacker Drive leprovecent, or approximately @ feet. 
Plaintiff suys that the depressed street at the time he aee 
quired the property waa in a tesporary coudition., thie may be true, 
but plaintiff aequirea the oroverty witu the street depreared as it 
then was. the prior owners have wlrendy recovered daasges Tor that 
depression and we do not aoe upolt what theory plaintilt may sise 
recover damages for the same depression. Altiough the evidence is 
not altogether clear in thie respect, we are of the opinion the 
jury could preperly find with aefendant's peeition in the matter, 
the presence of tae upright column in front of plaintiff's 
property, running fro the lcver to the upper level of Sseker Drive, 
in geoneeded, bet defendant's position seme to be that while this 
may be a detriment to the property, yet on the wuoie the value of 
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the property hes been se increaned by virtue of the Wacker Prive 
improvement that there are no desxges resulting, 

She measure of damages, Lf any, wiich plaintiff might ree 
sever, would be the differenee between the fatr eash market value 
ef his property twxediately before the work sas commenced and the 
fair cash market value of his property immediately after the work 
wae completed, provided auch difference was oauaed or occasioned 
solely by the public work, 

Two witnesses testivied on beseli of plaintiff as te values, 
The witness vena gave his epinien that before the work commenced 
Plaintiff's preperty was worth $40,000, and that after the verk was 
eompleted it wae werth $70,000. Atotner witmesas, Pruseing, valued 
the property before the work commenced at $42,060 aud $24,000 after 
the work was somelhated, As agaanet thage, three vwiinesses testified 
fer defendant that, ——— preoerty of plaintiff had a 
Rigner asd better use after the publieg ieprovaent than 1¢ “ad bee 
fore, the value of piviatis?'s« property bed ineressed due to this 
improvesent, Swe wiimerses estimated this inergase af $7,7%, and 
the other witmese at 915,800. 6 will thus be seon that toe finding 
of the jary that plaintiff aad satfered no damages was weld within 
the range of the testiveny, Roreover, tie jury viewed on premises 
during the pregress of the trisl, which sust he given /wolght by a 
reviewing court. Jo eenvincing reacon is presented te question the 
@enclusien of tae jery in this reegest. 

Counsel fer plaintiff feslingly complains of the renerke 
made by counsel for defendant te the jury. it in sadd they were 
highly prejudicial and infleomatery. Plaintirr Aid mot appear at 
the trial snd defendant's vouneel commented upon this te the jury. 
Aecording te the abetract he said, "Ll would Like to see #F. Jatrang. 
ET would like te see thie man, io is probably @ high clase man that 
is not trying to get anything that se Le not entitied to." Plaine 
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tiff's counsel says that the sbatract shewing this reesrk, although 
it was prepared by him, is incorrect; that defendant's counsel, in 
faet, said “He (Satrang) is prebably the clas» of man that is trying 
te get something he is not entitled to.” Defendant's counsel gould 
properly argue to the jury that plaintiff was net entitled te dame 
ages, and his sesment, whatever the precise language used, was within 
the bounds of proper argument, Compiaint is made of furtuer rewarke, 
but such resarks arrely called attention of the jury te the none 
presence of the ginintisr, whieh we think eae not improper. We find 
nothing im the veoarke of defendant's souces«l which would compel a 
reversal. 

Some eomplaint 1a made ef the conduct of the trial court in 
exanining the panel of prospective jurers, but we find netuing preju- 
dicial in thie. the questions ty the euurt were merely oreliadinary 
and selther ¢ou sel wae prevented trem asking further questions, and 
eoursel fer olaintiff made ne objeetion te the proceedings, 

Defendant's exuilbit 2, of which plaintiff compisina, is oe 
rather compliceted engineer's draving purgorting to show the eondi- 
tione ef Scuth Vater wtreet tefore the work started on Wacker Drive. 
It ip full ef figures and we heve coneiderable doubt as te whether 
it would be underatood except by an anyineering expert, Tae com 
pleint seems to be that it was introduced in evidenee without any 
testineny ae to whe made it, er when. However, a witness teetified 
for the Gity that he was om assistant engineer of tu board of local 
improvesents fer Guicago, had vorked on the Wacker Drive Luprovement, 
had made surveys of the street and wa» Tavilisr wits the ordinance; 
that he had checked the meagurenents on defendent's exuibit be. 2 
and thet they were substantially correct; that it contained practi- 
@ally the same date and material eontained in the drawing attached 
to the ordinances authorising the improvement and shore practically 
the situation ae it existed when the drawing was attached to the 
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ordinance prier te the sommencenent of the work, Under these oir 
gamsteances it wae prover to sdwit it. 

Other criticiems are made of the rulings on evidence, 
but we find nothing of suificient ispertance te require eomment, 
Cn the whole, the court cond cted the triai fairly and impartially 
ané¢ ne prejudi¢iai errors were cowmitiead. 

The verdict was within the rwige of the testimony, amd the 
Judgment is affirmed. 

AY FLIMESD, 


Katehett and G'Genner, JJ,, omeur, 
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CYRUS I. MeCORMICK, HAROLD F. MeCORMICE’) fn. 
and STANLEY MeCORVICK, as Trustees, “© ) (. 
Appellees, APPEAL FROM MUNICIPAL 
vs, ) COURT OF CHICAGO, 


JAMES C, O'BRIEN, Jr., 
Appellant, 


252 L.A. 627' 


MR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT, 


Plaintiffs had judgment by confession for $2296.55, by 
virtue of a power of attorney to confess judgment contained in a 
lease of office space in a building in Chicago; defendant filed a 
petition asking for vacation of the judgment with leave to defend; 
counter aifideavits were filed by plaintiffs objecting to the motion 
and petition; defendant moved to strike plaintiffs' counter affi- 
davits, which motion was overruled, and defendant's motion to vacate 
the judgment was denied, 

Plaintiffs! statement of claim alleged the execution, by 
Plaintiffs as lessors and the defendant as lessee, of a lease for a 
term of two years beginning May 1, 1932, in which defendant agreed 
to pay rental in monthly installments on the first day of each 
calendar month; that there was a rent balence due for months of 
Mey, 1933, to and including April, 1934, amounting to $2114,10, 
still in arrears, together with attomeys' fees provided for in the 
lesse. 

Defendant in his petition to vacate admitted the execution 
of the lease and that he entered into and occupied the premises, 
paying rent; he says that shortly prior to May 15, 1933, defendant 
notified the agent of the building that he would no longer continue 
to occupy the premises, and thet on approzisately the above mentioned 
date defendant quit and surrendered the premises, since which time the 


defendant in no way or manner has had the use or eccupation of said 


Premises. This did not present a meritorious defense, It presents 


9 en 
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enly an offer to surrender and no acceptance by the lessor. A lease 
can only be surrendered by mutual consent of lessor and lessee, 
Johnson y. Northern Trust Co., 265 Ill, 263; Alschuler v. Schif?, 
164 111. 298, 

Defendant says that it was improper for the court to consider 
counter aifidavits upon his petition to vacate a judgment by confes- 
sion, ‘The Municipal court rules (published 1933, Rule 187, page 128) 
net only provide for the filing by plaintiff of his objections te de— 
fendant's motion to vacate, but slso that defendant shall jfile his 
reply to the plaintiff's objections, The issues thus made up shall be 
heard and decided promptly by the judge assigned for this purpose, ‘the 
record before us shows that defendant filed no reply to plaintii?sf 
objections but moved to strike them. This motion was in the nature of 
@ demurrer, which admitted all the allegations of fact in plaintiffs' 
counter affidavit or objections which were well pleaded, In the obe 
jeetions filed by plaintiffs the assertion of any surrender of the 
premises by defendant is directly controverted., Plaintiifs alleged 
that defendant, with other attorneys associated with im, continued 
to occupy the leased premises to April 30, 1934, and paid rent up to 
and ineluding Mareh, 1934, 

The lease purports to be signed by - 

James C. O'Brien, Jr. (Seal) 


Lessee 
(Cyrus H. MeCormick ( Seal 
Lessors (Harold F, McCormick — as Trustees 
Stanley McCormick Seal 
By Judson F, Stone 
Agent 


Defendant says that there is no instrument in writing authorizing 
Judson F. Stone as agent to execute the lease on behalf of plain- 
¢iffs. Plaintiffs' statement of objections states that as trustees 

| they were the owners of the building described in the lease as 30 
Borth LaSalle Building by a deed in trust dated April 7, 1900, and 
| Fecorded the same day in the Recorder's office of Cook county; that 
by said deed in trust conveyance of the title, leaseuold interest, 
| estate and premises, was made to the plaintiffs as trustees, for 
@ use and benefit of themselves as beneficiaries; that by the 











eesol A .toeeol edt yd sonetqecos on bne tebmetive of tetio ns ; 
,egeeot hoe xoseet to tmeenco Leueuu ve betebinnsue ea TO ae 
Uiboo! .v te Lfusloe La ;808 .{1I 208 ,.99 daurT agedsroM .v mopmagl 
ASes .LL0 Bd! 

xehiamop of s1u90 ond Tot te40t¢mi eew Si Jeti aywe Inahaoted = 





-yotnos YS tmsmmbut « stecey of mottiteq sid aogw esivabitia tosnmor 
(88L egeq ,T8L oLui ,f0CL bosakidue) selva tauoo LamtoiauM eff mot 
-2b of euolivetdo eft ‘to Trttmteale ys nabLlt edd «cot ebivotq ylno tor 
sin oLlt Shere taobneteh tems oefe tyd ,eteoev of nottom s' saabas’ 
ed Ifede qu ohbam oust eovest eAT ,enottestdo e*ttitnislg ‘edt of yhqe 
em! ,s2oqrwg elst rot homalase sybut ext yd yltqmomrg hebioeh bas bras! 
feriisaiale of yLoot om beoLit tashasteh tedt awode ab Sto'ted brooe: 
to stusenw edt at eaw cotton sinl meds etiade of pavom tud enolsootd 
'eYtitatelg at tost to enoliagslie ont Lie bodtiubs doidw ytoxtomed : 
-do st al .bobsolg [few oxew doidw enottoehdo xo tivebitta: tod ayor 
9083 ‘to tebaetxrma yms ‘to motsuse2@ od GTiisaleiq yd be Lit eceties 
bogolie atiitaisl@® ,S5er719evorinos —E af dambas tebo yt weaken 
bownisinos ,mic o¢iw betalooess aysnrosis r98dd0 dstw ,toebas ted tad 


4 
7 


ot qu tmet bleq baz ,deL ,G& LivgA of aesimetq hboasol: suit yquoso. o 
-b€0L ,cdorsM gaibetoal ba 
— yO bengla of of sttoqrvg evasi emt. 


(Le08) -tl | motto 10 eemet tm at Lf%%s 
esaaed : 
Last ) dolmroloM .H eaatyd Aer s 
aeeseutT as (leok AtotwrooM .& bLotali) etoseed 
| fase doimro0o yetaate) = > 
enoré .f noebsl ya © * * 
Tne BA s : il 4227 to 









Qaittrodduw yaiticw oi taomwrsent om at etedt tant eyae’ tne 

-ctalq to tiered ao oawel etd ofuoexe of tHoye ae onoté .1 aoabw 
acetuntd as teit astate anotteetdo to snomeseda 'attitatald et 

O& as weasel od at hoditozeh guthLtnd edt ‘to eromvo: est etew | 
_ baw ,00@L ,v Litgk botabh tavtt at beeb « yd anth Liye 
fans ;¢yt¢awoo A009 to eolTic ea'tebtoveH ond ai Yeh Sua 
-  teotedtml bloiessel ,elsit bay Yo odneyovnco tems ‘s 


ss oT ,woeteuTs ws attitniety edt of sham aew ,e 
"emt yd todd jee ttetoltonsd as fe Praga ws 


‘ 


seventh paragraph of said deed in trust it was provided that the 
trustees may appoint such officers, attorneys, clerks and other 
agents as they may deem proper for their assistance in and about the 
execution of the trust created by this deed; that under this authority 
the trustees long prior to the execution of the lease involved ap- 
pointed and authorized Judson F. Stone to be their agent, and that 
he was on the date of the execution of the lease agent of the trus- 
tees in the execution of the lease; that defendant executed the lease 
with actual notice that plaintiffs were acting as trustees, by Judson 
F. Stone as agent, and entered into possession and paid for part of 
the time the stipulated rent under the lease, and having accepted the 
benefits of the lease defendant is estopped to question the authority 
of Stone to act as agent, 

Atteched to this is an affidavit by Judson F. Stone, dated 
August 29, 1934, in which he states that he has been acting as agent 
for the trustees, pursuant to the provisions of the deed in trust, 


for a period of upward of fifteen years, 
Defendant is an attorney at law, competent and experienced. 


It will be presumed that when he accepted the lease signed by Judson 

F. Stone as agent, he had satisfied himself of the authority of Stone. 
Sigmund v. Newspaper Co., 82 111. App. 178, is not in point, 

as there tne lessors refused to perform their covenants and there 

Was nothing in either the declaration or the testimony showing that 

the agents were authorized to execute the lease, In Newman v, Powell, 

127 Ill. App. 114, the court held that as the lessee had signed 


the lease it became his deed and he was estopped to deny the 
authority of the agent to sign for tae lessor, In Cook v. Curry, 
192 Ill. App. 182, it was held that to comply with the statute of 
frauds it ts not necessary that the lease be signed by both land- 
lord and tenant; that if the tenant signe he is bound thereby. To 
the same effect is Ullsperger v. Meyer, 217 Iil. 262. the statute 


ef frauds has no application to an executed contract, and so far as 
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agents a6 they ma, deex proper for their assistance ta and about 
the ex¢eution ef the trust —— by this deed; that under this 
authority the trustees long prior io the exeeution of the lease ine 
volved appointed and authorized Judson ¥. Sione to be their agent, 
and that he was on the cate of the execution of the Lease agent of 
the trustede in the execution of the Lease; that defendant exeeuted 
the lease with aetual notice that plaintiffs were acting ag true- 
tees, by Judson F, Stone a2 agent, ond ontered inte pessession and 
paid fer part of the tise the stipulated’ rent under the leagpe, ond 
having aceepted the benefitea of the lease defensant is estopped to 
guestion the autherity of Stone to act ae agent. 

Attached to tele ia an aifidavit of Judwon ¥. Stone, dated 
August 29, 1934, in #hies he states that fv has been seting o9 agent 
for the trustecs, purwueit to the provialony of the deed in trust, 
for a period of upward of fifteen years. 

Defendant is am attorney at law, competent and experienced, 
46 will be presumed that when he accepted the lense signed by Judson 
F, Stone as agent, he head satiefied Ainselif of the authority ef 
Stone. 

Sigvung vy. Newspaper ¢e., 32 (11. Amp. 178, is not in point, 
as there the lessors refused te perform their covenants ond there 
Was netting in either the 4eclaration or the testimony showing that 
the agents were authorized te exeeute the lease, in Sormen y, 
Powell, 127 114. app. 114, the court held that ae the lessee had 
signed the lease it became Kis deed and he was eatopped to deny the 
authority of the agent te eign for the leesor, in Ugok v, Curry, 
192 11. App. 182, it was held tant to comply with the statute of 
fracds it lo not necessary that the lesse be signed by both Lande 
lord and tenant; that if the tenent signe he ie bound thereby. To 

the name offect is Ulisperger v. Hoyer, 7 111. 262. The statute 
of frautde hase ne apelication to an executed contract, and so far as 
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5 > 
by reason of mental or physical infirmity," the trust shall not fail, 
lapse or determine, but the remaining trustees shall continue to dis- 
charge all the duties, power and discretion imposed by the deed in 
trust as if the remaining trustees were the only ones nominated 
herein, Pursuant to these provisions, after the appointment of 
conservators for the estate of Stanley LicCormick, Cyrus H. McCormick 
and Harold F. MeCormwick, as trustees, continued to discharge all the 
duties and powers entrusted and imposed by tne deed in trust, 

The legal estate of a trustee has the same properties, 
characteristics and incidents as if the trustee were the absolute, 
beneficial owner, and he may so deal with it provided the deed in 


trust so autiorizes, Werchants' Loan & Ir, Go, v. Patterson, 308 





Till, 519; Illinois Conference v. Plagge, 177 Ill. 431. 

By the fourth paragraph of the deed in trust it is specifically 
provided that the trustees shall heve as full end absolute control of 
the trust estate, with the right to dispose of the sane, as if they 
were the absolute owners thereof, including the power to lease, with 
such powers and rights to control the estate as are possessed and en- 


jJoyed by the absolute owners of similar property. 
Final considerations against defendant's claim are the estab- 


lished axioms that in an action for rent the tenant cannot dispute 


his landlord's title; that a judgement at law is neither void nor 
voidable merely because the plaintiff is a lunatic, Speck v. Pullman 
Palace Car Co., 121 Ill. 33; that a surrender must be by mutual 
agreement; and that a petition to vacate a judgment is taken most 





strongly against the pleader and any doubts must be resolved against 
him. Stellwagen v, Schmidt, 234 Ill, App, 325, 


We fail to find that defendant sets up a meritorious defense. 
The attempt to avoid his obligations under the lease is based merely 
on technical grounds, which cannot avail him, We find no persuasive 
reason to disagree with the trial court, snd the order denying the 
Motion te vacate the judgment is affirmed, 


AFFIRMED, 


Matchett and O'Connor, JJ., concur, 
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WILLIAM SCHRATTER, 
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MA, PRESIDING JUSTICE MesuRELY 
DELIVERED THE GPIRIGN OF THE coUnT, 


Plaintiff filed his bill te foreglose the Lien of a trust 
deed, asxerting that it wae a Yirst Lien ween the prewises. Dee 
fendant Eva Zischek filed an anewer denying thie; whe aleo filed a 
eroes bi1i, alleging that s subordination agreasuent signed by 
her, suberdineting the lien of «a trust deed held by her te that 
held by plaintiff, wae procured from her by Trad and was therefore 
invalid, and she asked that her trust deed be declared first and 
prior to ali others. Yhe cause wae referred to a muster, who held 
that plaintiff ued a firet lien uper the premises; that the subor- 
dination agreesent executed by the defendunt was good and valid, 
The repert was apereved by the chancellor and « decree accordingly 
entered, and the defendant ond croas-compiainant, va Zischek, 
appeals. 

The facets supeert the propriety of the decree, in the fail 
of 1923 Alget Kelson and Gust Blater ant their wives owned the 
premizes in question and erected thereon » building which was fie 
naneéd with the proceeds of « first mortgage loom of $6500 Trom 
the Citizens State Bank of Chicage. in February, 1925, they come 





veyed the property te Louis Zisciek and Sve, his wife, as joint 
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tenants, subject te the $6500 mertxage wnieh the Zischeks assuned 
and agreed to pay. Osotober, 1925, the Lischekes sonveyed to Jozeph 
and Anna Srabo, subject te the firet wortgage, taking back as part 
purchase money a Junior mortgage Ter $6100. Louie Sisenek died in 
1926 and Eva Lisehek becane tie owner of the Junior mortgage. 
April, 1927, the Szabos #old the property to Wiiddieuw and ary 
Sehlatter, subjeet to tne twe mortgages, 

in August, 1926, in anticipation of the maturity of the 
balanee of $6500 reveining unpaid on the firet mertpege, William 
Schlatter appiied in writing to the Irving National Lertgage Com- 
gany for a refiueneing loan ef $6500. The application provided 
that he would execute first mortgage notes snd trust deed as se- 
curity for the loan and authorized the tiortgage company to pay 
out of the preceeds of the loan the balance due the Citizena Gtate 
Bank, This apeliecation was accepted by the Lortgage eaupany and 
shertiy theresfter Ochlatter and his wife delivered to the Mort- 
GeGe company ve note fer $5600, secured by a trust deed on the 
premises, Application was then made te the Chieago Title & Truat 
Company for a mortgage guarantee selicy, Schiatter, at the re- 
quest of the manager of the ivving Saticnal Hertgage Coupany, 
ealle4 on Ere, Zivechek with a formal subs rdination agreement, 
suberdinating the lien of her Junior merigage te the lien of the 
new first mortgace. 

Pefendant Zivgehek argues that misrepresentations were made 
to her whieh induced her to sign this paper; that she was old and 
illiterate ané could not read Engiish. She and Sehlatter conversed 
in Gerwen, Schlatter himeeclf was net « business wan, was inex- 
perienced in real estate mattere; nad been a eook and then in the 
restaurant basiness; this was the first property he had ever 
bovight. Schlatter testified that he 4id net snow mich about the 
subordination agreement; that he told Mrs. Ziscnek he waa going to 
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transfer hin first mortgage from the Citizens State Bank te the 
Irving Bational Mortgage Company and that she sheuld tign the paper 
“for renewal.” Bre. Sinchek says that Sehletter told her that the 
paper “keeps my mortgage on the property." Mra. Sisohek signed 
the subordination syreement and at the seme time delivered her 
mortgage nete and trust deed to ir. Schhetter. ‘hese were pre- 
sented to an exaniner is the guaragtee departsent of the Chicage 
Title & Truat Cewpany, which had the agreement recorded, and the 
junior wortgage note and truet deed belonging te kira, Zischek wore 
each of them stamped with « Legend te the efieet that this Lien 
was suberdinateato the lien of the new first mortgage truet deed, 
These junior mortcage papers were then returned by Mr. Sehlatter 
te Ars. Siechek. 

in December, 1923, the Irving National Rortunge Company 
paid out the preceeds of the lean to the Citizens State Bank and 
the motes and trust deed evidencing the maturing fireat mortgage 


Were cancelled and’ the trust deed released, Gubsequently the new 


_ trust deed and notes were purchased by the pliwintiig. 


For about four yeare thereafter the Sehlatters made monthly 
payments of principal sad interest upen the Junior mortyage to Mre, 
Ziachek. Almost four years after krs, Zischek signed the subordi- 
nation agreement, in a conversation with lire. Sehlatter she referred 
to her mortgage se a "second mortgage." et until January, 1955, 
when she filed her anewer to the original bili did ehe ever claim 
that she had been induced by fraud to sign the subordination agree 
ment. From thie evidence the master and cheneceller eould properly 
@eonelude that there was ne freud in proeuring the subordination 
agreexent and that it wae valid. 

owe There ie foree in the suggestion by olisintiff's counsel 
that irs, Zdeehek benefitted by subordinating the lien of her 
Junior mortgage to the mew loan, in that she avoided the possibility 
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that her seeehd mortgage might be wiped out by a foreclosure of the 
first mortgage held by the Glitigzens State Bank, whe ales eagaped 
the possibility ef peresnmal Liability under « deficiency decree in 
the event ef a Nereclosure of tue old first mortgage, She and her 
husband had assumed! te pay tuis *hen tagy acquired title. dhe ree 
eeived payments from tae Sehlatters totaling $2200 on aceount of 
pringipal and interest wion Ler junier sortusge after ahe bad 
signed the subordinetion agrement, 

Moreover, it would be iosquitable te threw the loss upon 
plaintiif, an innecent avrtyagee whe relied in geed faith upon 
the suberdination agreement whieh Ere, Zischek now attempts te 
repudiate. See Spurgin wh, 66 141. 17%); Dickinaon v, 
Digkingon, $65 111. sal; 3 jan Bereshet, 274 112, App. 380; 
Bazgely vy. Seari, 280 411. App. 393, 


it alse should be borne in mind that the Irving National 






Merteage Company aceenicd Schlattiet'e wri iten application for a 
loan genditioned usen its being a first worigage uete and trust 
deed. These conditions were Tulfilicd aud by the subordination 
the rights of tye Zischek os the Solder of @ junior mortgage were 
mot changed. Gre stcupied the saue position after executing the 
agreement as ehe 4id before. 

¥or the reasons above indicated the decree ins affirmed, 

| APTI RED, 


Matchett and O'denner, JJ., someur. 
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CITY OF Giicade, 
Defendant in Srrar, 


vB. 


JARES BALAOIT, 
Plaintiff ie Errer. 


— — — —— 





BRAOM TO MUNICIP o 
Genselidated rith OIPAL COURT 
‘ GF GCHICAGS. 
CITY oF cHIcago, 
Defendant in Errer, 


vA, 


GEORGE BHICELOF¥ 
Plaintiffs in Error. 


— Sega ———— — 


#62 1.4. 6297 


BR. JUSTIGR MATCHRYTT ORLIVRED THe OPLilGs oF THe GUURT, 


In theae tws eager the fucte ore simiiar and the sauces 
were conscliidated fer hearing, in ese case the defendant wae found 
gulity ef a vislation of Section 4210 of the Chicago Revised Cede 
ef 1931, which provides for the punisiment of any person whe makes, 
6r assists in making, om improper noise, disturbance, breach ef the 
pence or diversion teaiing to sues breseh of the pwace. Defendants 
(so the complaints aver) were seen by a policenan while in the net 
ef violating the ordinanee, were arraated sid brought into oourt, 
where Leave wae gives te lie a oenplaint agusnet ties ine tanter. 
The record in each case shows that the court took jurisdiction of 
the person of the defendant and ordered the bailiff to take him 
inte custody. The record else indicates that in each case the de- 
fendant waived trial by jury and that the sourt having heard the 
evidence found the defencant guilty and assessed # Tine of $200, 
entered judgment for the ameunt of the fine and costes and in default 
of payment committed the defendant te the douse of Correction. 
These proceedings took pleee Baran 9, 1955. 

Mareh 14, 1938, a petition vas presented te the court in 
Dehelf of each defendant by his attorney, Hart @. Baker. The 
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petition ~as verified and ulieged that the petitioner had been ree 
tained te present tas petition in defendant's beialf to the court, 
The petition stated that thea petitioner interviewed the defendant 
im the House of Correction, was informed by him that when the eause 
wae called fer trial the defendant ehated to the court taat he was 
net ready for trial sid decanded a ‘rial by Jury; that petitioner 
had been informed by the defandant and other persons vho were in 
the company of the defendant af the time of the arrest that defend- 
ant was net causing or ereating or tanking part in or making, aiding, 
eountenancing or asvieting in making any improper noise, rhet, ete, 
tending to the breach of the pesce, contrary to the erdinanee; that 
he was informed that the fucts which were the occasion fer the are 
Pest were thet the defendant sod about 12 er 15 of Ris friends and 
asacciates were gathered in a agoting in the coffee snap of ane 
Ghrist Pedreff en the evening of Kareh 4, 1934, smd were discus- 
sing auwong thempslvee the political, social aid eeomomie conditions 
exieting in Bulguria and other nations of Europe commonly known as 
the Balkan Statee, from which sountries the defendant and his agso- 
elates had emigrated to thie eountry; that in the course of the 
meeting the defen(ant Lietened to an address ou the same subject 
given by one Gaorge Hickieff; that « stranger by the nawe of Jacob 
Medeviech, who was not a member of the group composed of defendant 
and hie senceciaten ond who had not been invited to the meeting, atq- 
tempted foreibly and against the wishes of defendant and otmer per 
eons present to intrude uven the meeting, acted ia @ boisterous and 
disorderly manner, talked in « Loud, tureatening tone of vyolee, and 
appeared to be intoxicated, amd when requested to leave sald Jacob 
Bedevieh encountered at the door of the coffee shop a negro lad 

by the name of Dougias Coley, who was about to exter to sell news 
papers, and engeged in a seutfle with Coley, weleh attracted the 
attention of a police officer by the nase ef Vlynn; that Nedovich 


had a haswer or other similar weapon in nis hand and either etruck 
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or attexpted te strike the solice officer, whe thereupon placed 
the defendants, Sedovieh, and sli the other persons gathered in 
the coffee shep und«r arrest and teck then to the peliece etation, 
where they were booked and charged aa heretofore related, 

Saeh petition further atatea that the defendant te a native 
of Bulgaria end io not weld verged in tue English language and ie 
unable to make Sisaeit undereatesd witheut ‘the ada of an interpreter; 
thet he had mo eppertunity to procure the services ef an iuterpreter 
at the trial and wae unable to mase tite court umdereteand that he 
desired a postpenenmt for the purgess of ebtaliing & lavyor and 
making preparstions for hie defense, snd tuat he deeired a jury 
trial; and that beosuse of thie inability the court was unaware and 
Was net fully informed of the dealre ef the defendant to obtain Lee 
@al counsel and te obiwin 3 seatponemenut and te have a jury trial 
ena of the aetual facts constituting Aie slieged offense, and that 
Dy reasom of the court not being fuliy adviued and informed ef 
these mattera the finding of guilty wae entered, wioreas as a matter 
ef fact the defendant wae met guilty spd would aot hove otherwise 
been found gulity if the court had been Tuliy advised of the facts 
and circumstances. 

The petiticns having been Tiled, the sourt in each case isij 
mediately entered an order denying « Gearing thereon. Guach defendant 
gave notice of appeal and afterward sued gut taie writ of error, The 
briefs of defeniante argue that the petition was sufficient under 
Section 21 of the Zunicipai Gourt act and cite 2Zegphe v. jong, 346 
Tli. 646; Peovhe v.Ehlex, S83 111. #5, and Pecphe v. Greqn, 356 111. 

«AGB, whie the City contends, citing Gity of Chicago v. WAlliens, 254 


Til. 360, that the preeedure after the defendants were brought inte 








gourt was purely civil in character; that the petition discloses 
 mothing te bring the cases within Section 2 of the Kunicipal Court 
| act, and that the petition smounted to « collateral attack upon the 
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judgment. A proceeding of this kind is not purely civil im its 
D 





nature. in & » 2ti 122. App. 256, we ree 


viewed the authorities and held euch proceeding te be quasi- 


eriminal in its nature. 
In_ People vy. Gardner, 279 Lil, App. 451, we indicated the 


proper metho’ and proceedure ty which the susfie¢lency ef euch peti- 
tiem should be tested. in that cease we weds 


"tne People conten! that the petition states no facts gul- 
ficient te warrant the court in yaenting the jucgeent under the 
motion. if the yatetion were aropariy before us, the contention 
would have to be sustained, as thers ie an entire Lack of facte 
allege?; but an we read the cage oF Peay irgen, 399 Li, 465, 
that question was not saved. Lt waw there waid (p. 475) that the 
proper metzod to teat tne sufficiesey of a motion or petition under 
section 21 of the Municipal Court Act wus to raise sueh queation 
"hy demurrer, plea of ast erratus, by setion to dimilos, by 
pleading speciai aattere in confession ad avoidanee, or by waking 
an iewue of fact by traversing tie a:icgaussone, i 








We aleo eaid in that case that whether the petition filed atated 
arrore sulficient to justify setting avide the judgment Was & 
question of law, smi tuat iy the State desired to present that 
question in this court 4t should have been saved by yYaiging it in 
the trial court ond securing & ruling thereon, and that since this 
procedure wae not fellewed, the question of the eurfielency of the 
petition wee cot before us. It wan therefore error fer the eourt 
te summarily dismiss the peti tions. 

Pefendants nave not aesigned error upon the records, and 
the City comtende their failure to do Bo ig fatal te thelr appeals. 
MeCorsick v. O. & f. 1» By. Cg-, 228 T11. 595, is cited, ‘he 
mneceseity for the agsignwent of errors depends upon the rulee of 
the court. ‘The practice in the Supreme Court of the State in thie 
Fesnect has been wodified since the cuae reeded upon was decided. 
See Rules 34 ani 39 of the Supreme Court, as amended at the June 
Tera, 1935. ‘The rule# of this court do not require » technical 


 - segignment of errors ag heretofore, the points er ued in the brief 
‘peing regarded as sufficient for that purpowe. : 


4 ees oe —— 






























ati ai iivie \forug fom ad bald ais? Ye yubbesoose A). 
~or ow ,d2% .qgA .f02 ISS , gonial’ .y cumplee te vile al. 
-isaug od of gniheeostq dove Aloe Aue apitizediue ond 
ewinten eth al. 

ed? betaolbul ew {0d .qgk L420 OS . pombe’ se aigost al 
«lhieq toue to yoaeloelitee es? dolsw yt stebesotq Sue honda gegeng 
¥ thtow ow ean sont ak .betaed of btwosia mots 
7 . -lwe sient on @efede soli itog aa? Jen —2* emt? .. ju | 
& od? tebau Pmemydhwt of geifeoev of PeBoo edt Bscge sg ay ae 
a meiiassavs ens ,en ateted ylascotqa eter 21. 
7, aion? to donk exten am wl ated? ae bo 


Soe vil ce, o20s3d ¥ elute’ te s9a0, das aie od 4 eval 
ose gece? (eth .¢ ered? tar $I boven fon naw acliaaup 


—— 
— * — 

' snoiteygeiia eA? galersyers yd feat to — 

betate bell? molsizeq et? recgede ies? evap tedt al bles onle oF 

& 280 Smomybul, es oben gatiiee yilsewt of taeholiive erotze 

tate ingeorg of herlaph ofet@ edd Th tect hue ,wal Yo aelteoup 

ai si gulelet yd bevee aped oved Siwods 32 ttmoo wind at solteaup 
elas eoute jadi bax ,#ooteds yalivt 2 gobtveet Bae 21m09 dalas omg 
od? ‘to Youwigl tives ont to nelsoowy at ,howokiel toa aaw exuheoene 
twee Off Tot soTte axo'tevod? saw ¢2 Jew osn say moltiteg 
anol! iteq edd selon th xhicammn of 

' $ bas ,ehtooes O42 Ange toOTKe beowglesa Sou eved atashaetel..  ... 
ghee tind? of Laget oh on ob of pxutiat ated? abuetaes yt20 odd, 
en ae ee wee oe an oe ee ee 
Yo eoiur o8% aoqa shargeh eterxe To tasnmyleng of 107 <tlameoe 
gh at 05488 ond Yo sxmed omomgne ont al 09 1teeze oat  .dnwoe pat 
.behloeb few Boas bellot ebae odd coaln heliibom seed sag fooqeet 
x onal ond te bodman na ,#xH09 ommtqut out Io **2 ok 














#or the error already indicated, the Judgeont of the 
trial court will be reversed and the cause remanded with diree- 
tions thet the finding of guilty be vacated and the def ndant 
discharged, 
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REVERGED AND RENAKDED WITH 


MARSCOTLONG, 


MeSureiy, *. J., and G'donner, J., eoneur. 
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CITY GF CHIGAGC, 
Defendant in Errer, 





BREOK TO MUNICIPAL oouRT 


ve, 
GEORGE BICELOVY 
Plaintirr im Arvror, 


OF CHICAGO, 


_ 
28217.4 * 
— —— 4+. of % 3 f 


BR, JUSTICE MATOHEYT DELIVERED THE GPLEIOR OF THR GoURT, 


— —— —— 


The faete of revord and the law applicable thereto in thie 
ease are controlied by an opinion trie day filed in Gen. Me. S@LB0, 
Gity ef Chicags, Defendant in Srror, ve, James Balenesff, Plaintiff 
in Srror, and for the renacons expressed in that opinion, is this 
@ase siso the jJudgeont will be reveraed end the cause resanded with 
directions, as in that opinion set forth. | 

REVERSED AxD HEKARDED WITH DIRRETIONS 


THAT THR PASDIBG oF GUILTY BR VACATED 
ASD FEZ DEFER SAST DISCHARGED, 


MeGurely, ?. J., and O'Gonner, J., coneur. 
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va, 
GLABZ WORTGAGE COMPANY, 


a Corcoration, 


WA, JUSTICR WATCHETT DALIVERE) PHS OPINION OF THE CoURT, 


O'Conner brought sult against defendant, Glang Mortgage 
Go., corporation, alieging the conversion by it of a prowlesory 
note fer $1600, with coupons attached representing interest which 
was due thergon. Ge averred his ownership aid right te pesseseten 
eof the note and coupons and averred that defendant diapesed of the 
same for ite own use, ‘here wae « trial by the court with a find. 
ing and judgment for pleintiff in the sua ef $1270, whieh defendant 
seeks to reverse, urging that the judgment le net wapperted by the 
evidenes; tist plaintiff ia estepced te claim conversion, and 
moreover that plaintirf has net been damaged. 

There is little conflict in the evidence an to material 
faete. On April 1, 19°5, Merris Grodeky and Heta, hia wife, exe- 
cuted 24 notes in the aggregate amount ef $23,000, with coupons 
attached representing interost wiien would thereetter aeerue there- 
Om until maturity. the setes were to draw interest at the rate of 
eix per cent per annum. At the samie time, to secure the payment 
ef the notes the sukersa executed and delivered » trust deed convey- 
ing to Louis DB. Glanz oe trustee certain preises situated in the 
eity of Ghicage snd mown os He. 2915 to 2915 Weet Divieion street. 
_ he notes were payable to the order of the makers and by them @n- 

dorsed, 
F Prier te maturity plaintiff purenused one of these notes 
whieh was for the sua of $1600, with coupons attached, and this is 
the note upon whieh this litigation is based, Plaintiff paid $1000 





fer it, Hovember 14, 1951, default hoving been made in the prow 
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visions of the trust deed, defeniant through Helen Gzech, one of 
ite employees, Tiled a bili te foreclose. Ssmetine in December, 
1931, Hebert Glang, im beunil of defoniant, informed plaintirr 
that the interest on the Joan wan dn default, and that ii weuld 
be necessary to foreclose the mortgage, He asked plaintirr te 
bring im» pie mete, stating that Ar. Ossewaki would give him a 
receipt for it. the feliewing day vlalntiff brought the note te 
defendant's oifice snd recelved frou it, through Mr. Ossowaki, a 
receipt which, deveribing the notes snd doupons, stated the same 
were received “for fereciasure procsedings.* January 6, 1032, the 
bill of Helen Geech was amended; ehe dim issed as te some defend- 
ante and made other sersone parties dafendunt. A reesiver fer the 
premises was appointed a i he exnceoted and entered on his duties 
Barch 2, 1932. 

The eause wae xvelorred to a taster, who Tiled hie report 
February 2%, 1932, finding the awounte due and recommending that a 
@eerece of foreciowure be entered. dune 2, 1932, on motion of 
scliciters for slaintiff the receiver wae discierged and the eause 
Giesissed without eouts to aither party. On the Rearing before the 
master the plaintiff, deleon Cnech, produced all the unpaid notes 
and eougone and teatisvied aie was the owner of the same, It ie 
@onceded, however, that she was ofly an ompleyee of defendant eome 
pany, and in bringing the eult acted for defendant ond as trustee 
for the noteholdere of whem there vere about fifteen. 

Tee suit wae diewissed pursuant to + plan of settlement be- 
tween the owners of the notes snd the owner of the equity. It was 
planned to reorgecize the property. ‘the Grodskys, holders of the 
equity, made and delivered a quit-ciaim deed of the premises to 

Helen Czech, ond it was agreed thet they migut remain in poesession 
of the premises for about ciguteen months, Louis 5, Glanz, 4s 
trustee, executed 4 reloase deed of the trust deed whien securd ) — 
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the note held by plaintiff, ani ethers, Helen Czeeh and Walter 
Czech, her husband, executed anether truet deed te secure their 
motes for $4000, which beomme a first lien en the premises, and 
pursuent to the plan they conveyed the preniaes te Loule DB. Glans 
as trustee. The notes, including these of plaintiff, were de) ive 
ered up and cancelled, On the sane day an instrument in wri ting 
ereating what was known as the Sumbeoldt Building Yruet was executed 
by a nusber of the holders of the notes, Tne trust agreement, in 
gubstance, provided that the noteholdere acquired the beneficial 
interest in snd to the income, proceeds and availe of the truat 
property in proportion to their respective heldings, but that they 
should net scquire ony titie« te the trust oroperty, either legal 
er equitable, but only an interest in the net ineeme. Certificates 
in the Humboldt Suliding Trast, “not ineorserated,” whieh were deo 
Livered to the noteholders, alse previded thet the owner ef the 
eertificate should have no claim or interest, legol or equitable, 
in the lande and cther s#tete, but eniy an interest in the net ine 
come, proceeds and aveile thereof, an ercvided in the instrument, 
It appeared in clearing the title that « ¢laim for meghanie's 

lien had been filed ageinet it, and o eettliewent of that claim was 
made, The record do*e not disclese what disposition vas made of 
the $4000 secured by the first mortgage against the premises exe- 
cuted hy the Ceecns, Prior te the consummation of this reorganise- 
tien, R. L. Glhang on January 1, 1933, wrote a istter to plaintiff, 
which is in evidence ana which in substance reminded hina that he 
was the holder of ome of the principal actes signed by Grodeky end 


atated: 


%A foreclosure waa started on thie property a few months 


age, and has alreaéy been sompisted. 
Fe are going to have ao meeting of a11 the notehoiders, * 


@xplain what was 4one in this cause, snd te decide what we should 
with the property. 

This mecting will be held at the office of the Glane Lortgnag 
Company on Thureday,July 7,3952,at four e'cleck, I cope you will be 
(Present at this time,* 
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The uneontradicted evidence sews that plaintirr attended 
thie meeting; that the trust agreowent prepared for the @ignature 
ef the noteholders war presentsi te him at thet time. ithaye Le eome 
comflict in the evidence se fo #hat wae sald, The witnesses for de. 
fendent testifies that he cald in eubstance that he was in faver of 
the plan, tut that he bad net >rowszht bis glasses with wim ond did 
net wish to sign the agreement without examiuing it. The ungon- 
tradicted evidence chews that he did mot sign on that day nor there 
after. FPiaintiff testified that he aaid at this meeting that he 
aid net agree to the vlan ani that as leng as the notes were not 
going to be ferecloeed he wanted Bis note back. 

The evidence shove that on Septenber G4, 1938, he handed to 
My. Glanz a written paper of that date addrenced to defendant come 
pany in wileh he Aaanded the return of hia note and interest eou- 
pons, which the notices stated had been surrendered “fer the pure 
pose of foreclieowure, wiieh «sid foreclosure proceeding was dis- 
miseed without any autierity fren me.* The note was not delivered 
as demanded ani thie suit was filed theread ter, 

Defendsit gaya in subutence that «hen plaintiif surrendered 
his nete for the purvose of Torselosaare 14 was the intmition that 
4¢ should be extinguished ond vith the knowledge that pisintii¢r 
Weuld never be antities’ to poagesas it ageim, an’ further says that 
im order to maintain « suit im trever it was seceseury that plain- 
*iff's right te possession should be absolute and net conditlemal. 

It cites eases such asoQwens yy. Yesdman, 4” iil. 409; Lebtheton vs 
Kerr, 167 111. Apo. 74; Addue vy, GiStrow, 220 111. App. 590. the 
Uneontradicted evidenee ie to the effeet that the note was delivered 








te defendant upon the representation of defendant that plaintil? 
Would have the becefite of a foreeloaure, When tne foreclosure 

Procecting vac Qiamiceed plaintiff was mtitied to the return of 

note upor desand, He later sade the dewand, and defendant 
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refused to deliver the mote. in the meantime the trust deed witeh 
secured the note tad been reieaeed witheut phaintiff's consent, and 
the note and coupons (witseut aise consent) had been caneelled. This 
use of the cete wae not fcr the beneiiit of oiaintisyY but for the 
purpoece of defendant. if was an unlawful use and amounted to @ 
conversion. iierguies owder oe, v. Howat, 24% 1Li. App. 204; 
writs vy. techsveier <o., 257 Lia. S74, 
in the next place deleniant claims tiat by reason ef cone 

yersations an@ conduct plaintilY is new estepped te sasert that dee 
fendant converted the note aid coeupens, Ae already «tated, the evie 
dence siers {hat pursuant te netice from defendant, plaintiff met 
with other notenoldere at the gifies of defendant July 7, 1932, and 
there ia testiznony tor defendant te the effect taat plaiatift at 
that time eaid¢d Ao wae in Laver of the sian but did act nave Ale 
@lasses aia did wet wisn to sign the trust ayreeuent without locking 
4t ever. there is elue evidence of siner conversations (and witnese- 
es fer defendant testified) that giaintirfr at toese times spoxe with 
approval ef the steps wale were being taken to pexrteot the plan. 
There is confiict in the evidence, sowever, a8 to what wae said, 
but the fact that plaintiff refused to sign tie reorganization 
egreeuent is of contrclling dwperteice in weigaing the evidence, 
It ie acperent that it wae not aie intention, ser tee understanding 
of these with whom he talked, teat he would be bound unless he 
signed the reorganisation sgreamt. de did not aecept the certifl- 
eate, and he refused dividends eifered to nim by the manogerser the 
property as reorganized. . 

Defendant argues esteppel by reason of his silence, but 
there is ne baeis fer such conteniion im the evidence, smd at any 


rate the finding of the court is against defendant on thet Lesue, 






We would net be justified en thie record in mtering & finding 


+ @ontrary to that of the trial Judge whe saw and heard the witnesses, 
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it is urged that the court erred in reesiving tn evidence 
a tranteript of the testimony given by Helen Gseeh before the 
maeter. We think it wae aduinesiblie, but at any rate thare was 
other evidence sufficient to sustain the findings, end the trial 
being by the court, the adwigsion of thie evidenee, even If errone. 
ous, Would net be reversivie error, 

It ie urged that there was no competent evidence of damages, 
The faee of the note waa primes feele the wenaure of plaintiff's 
1 UG. ¥. Nargong, 44 11). 512; Bentley, 
Barray Co. v. Laimile st, trust & Savings Bank, 197 Lil. Apo. 322; 
Simon v. Reilly, 321 111. 431. This prima facie shewing wae not 
overcome by other evidener, 





We are satisfied that uvon the whole reeord Justice has 
prevailed, and for thie ond other reasons ae etated the fudpment 


is affirme4. 
AYFTRMED, 


MeSurely, ©. J., ad Gtéenner, J., conour, 
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GAKUBL KARTING, doing business as 
BABIBO MAGIING SHOP, ie 
Appellee, 





¥B. 


I. J. GRABS NOODLE CO., a Corpvoration, 
appellant. Ve Ooo Tr 4 
2 rs 4 A. 6 2 9 


BR. JUSTICES RATCARTT GELIVERRG THR OPIRIOK OF THR COURT, 


AORT UF CHICAGO. 


PlalutifY Sarine operates a machine ghey in the city ef 
Chicago. DSeferdant is « corporation located at 6027 Wentworth 
avenue where it mamfaetures noodles and other slimentary paste 
products. August 22, 1934, pleiatitf sod defendant exntered inte 
a& Written contract whereby plalotiff agreed for the mma ef $1550 
to furnish lebor and material fer the construction of three dry 
Tooms, #ach of two ef the reome to be eleven feet six inches 
wide and «eighteen feet six inches deep, the other reom to be 
nine feet wide and eighteen feet six inches deep. ‘The contract 
provided that the work showld be in aceordanse with blue prints 
designed by plaintiff and eubsiitted to defendant; that upon the 
signing of the varties defendant siould pey to plaintiif one-third 
ef the consideration, an additional one-third two weeks after date 
of the contract and the remninder within thirty days efter the 
completion of the work. The contract wes written on two pages 
of paper, The second page contained mpecifications which were 
prepared by defendant after consultation with ite engineer, A 
blueprint labeled “Interier Side View" wae attached to the contract. 
Ths suit by plaintiff waa filed Hevember 15, 1954, It 
avers e contract te “eonstruct” three dry reome ond to furcish 
ali laber end material necessary in the construction. It overs 
performsnee by plaintiff and claims a balance of $400 to be due 
under the teres of the contract und # further eum of $215 for 


extras, maxing o total sux of $613, 
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Defendant Piled an affidavit of merite with eounter-claim 
for the eum ef 91000. The affidavit admitted the execution of the 
contract ang the conatruetion of the roome but alleged that the 
rooms as constructed dia sot fulfill Warranties by plaintiff, in 
that noodles would net dry properly therein; that whihe plaintiff 
Warranted that the dry reome would give an ineressed Hapacity ef 
more than fifty per cent over the ¢ry room theretefore used on the 
premiser by defentant end would dry a tetal of 43 vacke of noodles 
at one time, mooties {14 not dry in the reome as construeted and 
defendant was able to dry neodler in them only by materially ree 
ducing the number of racke sud employing a mar te shift er meve the 
reeks during the entire nigat when the drying wau taxing place; 
that by reason of the bresen of these warrantios defendant was in 
me better powition than before the construction of tue dry rooms, 
but om the contrary its condition wae worse in that 1t ie aew 
necessary to ecunloy practically the entire time of a man in ehifte 
ing the reeks of neodies in order te obtain the gmme output as bee 
fore. 

Defendant alse averred that in attempting te use these dry 
Fooms appreximately 2,060 pounds of neodies of tue value of $200 
Were spoiled, and that defendant was entitled te resever thie sum 
and aleo 9950 paid to pisintisf on the —— &@ counters 
@laim fer the eux ef $1150. 

There was a trial ef the iseues by the court. The court 
@isallowed the iteus fer extras as claimed by plaintiff and made a 
finding in faver of plaintiff in the sua of $400, upon wileh Judge 
ment was entered, 
| Defendant urges that the judgnent is contrary to tae lew 
f and the evidenee, ‘The testiueny discieses that plainti?? claimed 

te be the inventor of an improved room for the drying of noodles 
and similsr products, for which he sade sn application for patent, 
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Defendant vas a manufacturer of noodles and such preducta, Plaine 
tiff hed theretefore constructed one of tueee rooms in vennection 
with another plant known at the Vita Costa plant, Prier up/tne 
contract upen whieh plaintilf sues, the treasurer of defendant, Mr, 
Grass, a man with about twenty-five years experience in the buel- 
ness, inspected tiie room at the Vit» Cowta plant on twe oceasions, 
He wae interested and requested hie expert mecianig, ar. Dixon, te 
exauine the same, which ir. Dizon did and thereal'ter in conpany 

with kr. Graes ebserved the room while the plant was in operation, 
Plaintiff was apparentiy enthusiestie about his invention, and 

Dixen says that at that time he made slaime for it at which they 
laugheé, Thereafter the written sontract between plaintiff and de- 
fendant was executed. The contract contains no warrenties euch as 
defendant says it reiied en, but on the trial defendant gave ewi- 
@ence of oral atateuents aade by plaintiff prier te the time of the 
execution of the contract, which 1t aer claine amounted te warran- 
ties and om whigh it says it relied, The court heard this oral 
evidence, At the close of the testisony plaintiff moved toe strike 
out ali the evidence “net reiaiing te nen-perforsance ef the eon- 
tract.” The court took the motion under advisement, reserving a 
wuling. The record fsile to show any express ruling on the motion 
thereafter, but the evidence was clearly inadmissible, and we think 
it is apparent that the court in making his findings disregarded it. 
The written sontract eas full and sompiecte, ond evidence of oral con- 
Verratéons contecyoraneous therewith and prior thereto was clearly 
not sduissitle. Telluride Power tranguiesion vo, v. Crane e., 208 
Tll. 218; Arnet: gin arn! 2..UOnbir 

SOL Tll. 102; Sterling-Midland Coal oe rea 
Se., 334 Thi. 281. The evidence being inadwissible, it is of course 
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wanecessary to dieouss the cuestion of preponderance, 
| Defendant further contends, however, that irrespective of any 
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express Warranty there were implicd Warranties that the roome would 
be reasonably suited fer the purgene for whieh they were designed 
and sold, and in this comnection defendant relies on section 15 of 
the Gales act (Cabill's 111. Kev, Gtate., 1955, chap. l#la, per, 
18). Piaintiff argee thea act ie inapplicable because the contract 
here involved is « bilisiny contract, rather than one for the gale 
of personal preperty., The pleadings do not disclose an iseue of 
this kind, Apyvarently that question is argued for the Tiret time 
in thie court. Indeed, the evidence 4ovs not present tae faete 
necessary to # deteraination of tha question of whether this was 
merely a contrect to furnish vrork, iaber and material, or a contract 
for the sale of personal sroperty and therefore within the Sales act. 
However, even if we sesume the contract to se one Tor the sale of 
personal property and that section 15 ie appiicable, defendant ean 
not orevail. 

The wncontradicted evidence sows that the reoms may be 
used to dry noodles; in fact defendant is using them Tor that pure 
pose. It alse sppesrs that defendant sade a payment on the contract 
after the cempiction ef the roome. There ie no evidence that the 
foome were not conetructed according to the ters of tne contract 
and the clans and epecifications attached to it. It is apparent ell 
the parties knew that the construction of these rooms "as more or 
less of the nature of an experiment, ‘the court disallewed the 


elaime for extras, Defendant certainly could not keep and use the 
Fooms and at the same time recover under its counter-elaim the money 
paid to plaintiff for the laber dene and the material furnished in 
the construction of those rooms. Yefendant's counter-claim is in 
substanes for the return of money paid under the contract, and there 
is no basis in the evidence for a finding in its faver on that 
theory. 

for the reasons indicated the judgment io affirmed, 


AVYILAUED, 


MeSurely, ?. J., and O'Wennor, J., concur, 
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FLORSECH C, BULGER, 
Complainant, 


va * 





J, PRANGIS BULGER, 
Def andant. 
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J, FRARCIS BULGES OF COOK COUNTY. 
lésene-Gengieinant) Apoaliant, 
ve. 


FLORERUR C. BULGUR, 
( Grose-ef endant) Avpellee, 
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MR, JORTEIGE MATGRSTT ORLIVGRSS THE OPIEIOR GF THR COURT, 


fhe record of thie appeal concerns the marital snd property 
rights of J, Francie Bulger and Yiorence U., bis wife, They wore 
married at Ghicago January 24, 1923; no child wav born of the mare 
riage. She filed her bili in the Superior court of Cook county, 
echerging that because of her bushand'w unkind treatment she was 
living separate and apart from him; she sverred in her blll thet at 
the time she married Kim she was possenac’ of a Portune of $600,000, 
which he had dissipated, iveving her penniless; that he threatened 
te dispose of his property and wleo a menbersiip in the Board of 
Tre@e of waien ke was the omer. She prayed a preliminary injune- 
tion, alimony and seliciter's fees pendente Lite and a deeree for 
separate aaintenance and general relies, 

The injunction issued. ir. Bulger answered denying the 
material sversentse of the bial and thereafter filed o cross bill 
alleging that Mrs. Bulger had been guilty of sxtrone and repeated 
eruclty. He prayed for « divorce and for gmeral relief, the 
anewered denying the material aversents of the rose pili. The 
Cause was put st issue, The chancelsor heard the witnesses in 
 @pem court and entered a decree on July 24, 1934. 
| The decree found the necessary jurisdictional facts; that 
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the equities as te beth bili and eroee bill were with the husband, 
dismiseed the original bill for separate maintenance and granted 
the diverse aa orsyed in the cross bill. the decree adjudged that 
the husband should pay Bie wife 88000 in full of al mony; that 
payment should be made in inataliments, wiih were made prepertional 
to hie income frem time to time. It further deereed that he should 
refrain fran dievosing of ule Board of Trade mecbership witheut the 
permission of the court and aise provided that if the same wae seld 
before the alimony had bee paid in full, one-half eof the proeesds 
of the sale should be appiied ason any unpaid alimony. ‘The finding 
on which this prevision of the deeres was based was recited te have 
been aade by agreement. 

Pursuant te other sosrepriate findings the deoree directs 
that the husband pay to the wife $750 for attorney's fees, this 
payment alse te be wade in installments, Alse, the personal propergy 
theretefore used by the parties ene deereed to be the property of 
the wife, the excepted to the entry of the deerse ant prayed an 
appeal, which wae not perfected. July 31, 1934, the husband made a 
motion to vacate the decres, *hieh wae continued from time to time 
ond on December 16, 1954, wae denied, 

Vevruary 8, 12935, pursuant to sotive, kre. Bulger filed a 
petition praying for « rule om her husband te show cause for none 
Payment by hia of the smount due for alimony and soliciter's fees. 
February 13th he answered denying that he had refused to comply 
with the deoree tut averring that se Bad been unable to obtain en- 
Ploysent and that whiie he thought the decree unjust he was willing 
to comply with it #9 fur ae he was able, The matter was continued 
wntil February 16, 1635, at whies time the court ordered that the 
@foss complainant pay to complainant #525 on alimony and $250 on 
Solicitor's fees, and that in default of such payment the Board of 


Trade mexbership showld be e014 witnin ten daye, half of the 
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proseese to be turned over to kre. Bulger and applied in satisfan 
tien of the amount due her under the decree, February 27th, to 
whieh time the matter was continued, an order was entered finding 
that cress complainant was not cut ef employnent without fault on 
hie part ae regaired by the deere: “@ #kouse hia from making pay- 
ment, and that the Hoard oP wae pledged ag seourity 
fer the performance of the degree and ordering it te be sold, one. 
half of the proceeds to be applied en the deeree, From tule order, 
the order of February 16th, the erder of December 18th, and from 
the parte of the decree ordering the payment of alimony and soli- 
cliter's feces end the ewarding of the personal property to rs, 
Bulger, croes complainant haw aovcaled, 

After the appeal wae perfected, March 11, 1935, Mrs, bulger 
filed a petition for abineny and attorney's fees pending the appeal. 
Cross complsinant snawered in substance that he was without funde, 
and thet Ere. Bulger was posseneed of funde sufficient to sustain 
her without contribution from him, oreh 15th the court heard the 
petition end decreed that vithin ten days ersae complainant should 
pay to her en ageount ef gsoliciter's fear to defend the appeal 
$359. Om the seme day it ordered tuat an attachment iseue for 
the tedy ef cron complainant, It is quite apparent thet if he 
@an avoid it, eroes complainant does not intend te comply with the 
orders of the court. 

‘fhe recerd discloses no certificate of evidence. It is con- 
tended in benalf of wre. Bulger thet the provieione of the Civil 
Practice act are applicable, jection 64, para. 3 of that act 
(111. State Bar Stats. 1935, chap. 110) provides, “lio special find- 
ings ef fact or certificate of evidence shall be necessary in any 
ease in equity to support the decree.” 

This section seems to change rediesily the practice in chancery as 


it heretefere existed in this State, the rule hitherte being that 
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exeept in eases tried by a jury, the party desiring to sustain the 
decree was required either to preserve the evidence by certificate 
er to recite in the decree the necesuary ultimate facts tending to 
@ustain it. Freneh v. French, 302 111. 152, It hee been held that 
paragragh 3 ef section 64 of the Civil Pragtice act requires that 

upon review the same presungtion should be iudulyed in fever of the 
decree in chancery a of « judgment at law, Eiek v,. Bigk, 277 Ini. 
App. 329; 
Section 94 of that act (111. State Bar State. 1935, chap. 116) 





2 277 til. App. S37. 


whieh recenalse the act in relation te practice aid precedure in 
courte of recerd approved June 3, 1907, ond 211 other acta incen- 
gistent with the Civil Practice Act, provides: 

*“Kotaing in this provision for repeal ehall impair or 
affect any setion or preceeding commenced before this Act shall 
have taken effect. } 

The provisions ef thie Aet shall take effect January 1, 
1934," 

Rule 1 adopted by the Gupreme court ond effeetive January 1, 1954, 
(121, State Bar Stats. 1935, chap. 119) provides: 


the Civil Practice Agt with respeet to 
he & or Aposliate Courts 


a 4 ee ws 







) “$i ¥ Pe ji oy : ed b : = e 
ghall avoly to orders, determinations, decisions, Judgments or 
eorees entered by tris) courte, of or ofiter Jumuory 1, 1994. 





1 suite in woich a susmons has been issued prior to Janusry 1, 
1934, but in which no plesadi:ige heve been Tiled by either party 
prior therete, suall be governed by the Civil Practice Act. The 
provisions of the Civil raetice Act with respect to service of 
process iswued on or after Janucry 1, 1954, (aeetions 6, 10, 
13-19), appearance (aection #0), and trial practice (seetions 

73), shail apply te proceedings instituted prior to January 1, 
1934, «nd not om trial prior te that day. Except as provided by 
this rule, or by written stipulation of parties, or by order ef 
the court, usen notice and motion, proceedings instituted prior to 
Jenuery 1, 1934, shall met be geverned by the Civil ’ractice Act." 


fhe record shows that the summons in this case was issued 
an4 beth bill and erese bill filed orlor to January 1, 1934, and it 
is argued in benalf of eress complainant thet im the absence of 
& stipulation of the parties or om order of the court to the con- 


«trary, the Civil Practice act is not applicable, Taat part of the 





Fule shove italicized is plain and unambiguous snd precludes the 
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construction for whieh defendant eentends, Thie portion of the 
rule is omitted from the same as it is printed in defendant's 
bprie®. It apesare rom the record that the trial of the cause 
dié agt begin an tii January A, 1vo4; the decree was entered July 
24, 1934. We hold that under the plain provisions ef the rule 
the Civil "ractice act is applicable. The validity ef the rule 
iteelf is net questioned by the briefs. It appears therefore that 
the duty to preterve the evidence eas of cross complainant whe 
attacks the decrees and orders ef the gourt. 

It de urged, in the first pleee, tiat where, as here, a 
diveree is granted to a huaband beeauss af the fault of the wife, 
ehe will mot be entitied to alimony, and it s@ene to be urged that 
this is a general and universal rails, ne true rule, a8 will ape 
pear fram an exautnation of the cussu, would seam to be that the 
court may in such oapen grant or withhold sliseny according to the 
equities of the care, This ie eettied by a leony line of autheri- 
ties beginning with Seavie v. Aouvis, 2 Til. (1 Soam.) 242, and 
ending with Boylan v. Boylan, *49 tii. 471. 

it is next urged, on the suthority of Aguman vy, Kewngn, 69 
T11. 167, and & okaup, 275 tli, 98, that the court erred 


im averding $750 to complainant for her solivitor's feoe after the 





finding by the court that the wife wae in fault. It was meld in 
Hewnsn vy. Hewuan to be error ior the court to award selicitor's 
feos to a wife after the teruination of a suit which resulted ad- 
versely to her. The opinion in that case wau flied at the Septem 
ber tern of the @upreme court, 1673, ection 15 of the present 
divorce act (Ill. State ber Stats. 1935, chap. 40) oe amended by 
the lows of 1990, prevides in substance that the court may reserve 
the question ef attorney's fees and suit aoney until the final 


hearing of the case ana then make such order as may seem equitable 


| ‘Pegarfless of the disposition ef the case, in the Slekamp case it 
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was held an abuse of diseretion to make an order for solicitor's 
fees in favor of the wife where the Judgnent was against her and she 
was muc) Sore able than her Husband tc guy the fees, Hore the evi- 
dence on this iasué was set preserved, and under the Civil Practice 
Act if cross complainant wisied to attack the deeres in that respect 
he should Rave preserved it. 

The further contention is made tint the original bill of 
eomplaint having been diguissed, there was nething before the court 
@zcept the cross bill with the snewer thereto, and einee the eross 
pill prayed wo relief with respect to croae cvmpluinant's Beard of 
Trade mexbership, that part of the (agree vas erroneous, in that it 
Was not responsive tc the pieading and «as in faot inconsistent with 
4t. Cases euch as Lewis y. Lowisa, 316 111. 447, and Geisler vy. 
Geisier, 336 [11. 41°, are cited. ‘The original bili in this case 
eeontaing aliegations at length as to tae Sinencial conditions of 
@Toes comelsinant an! the finsaueial relations of the parties, ites 
averuents are rather complete a2 to taovir respective property ine 
terests, including the membershio of cross complainant in the Board 
of Trade. ‘The original bill) prayed not only the apecific relief of 
separate maintenanee but general relied’, ae well. ‘hese averments 
ef the original »1i11 were comtroverted by the auswer of the husband. 
These prior proceedings are also set up in his cress bili whien 
Specifically prayed not eniy for s diveree but alse fer geseral 
relief, Although the decree diazissed tue original bill, it is 

_-s @ppnrent that it ie based upon the pleadings as o whole, including 
; the eriginal bill and cress bill and the answers thereto. We think 
ss the decree is ressonsive to the pleadings as o whole, amd this is 
sufficient. Sietert v. Blank, 199 T1i. App. 26. Moreover, it must 
net be overlooked that this provision of the decree was closely 
@ennested with the matter of the allowsenes of alimony, concerning 


whieh it hus been held in some cases that such sliowance is a mere 
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a suit to 
ineifent te/divorce, aid that the strict rule as te the neceesity 


ef pleading is not applicable where only persons] property is ine 
volved. Deyle vy. Doyle, 264 111. 96. Furtnermore, the decree so 
fer as it diesesed of the aeebersniy in tae beard of ‘rede, and, 
indeed, in some ether grovinions with reference to slimeny, seome 
te have been « consent decree, of which, im the absence of fraud, 
the parties cught to be eatopoed trom complaining. Buck v. Bugk, 
60 112. 241; Krieger v. Srieger, 22) 112. 470; Smith v, Smith, 334 
Ink. 370. Indeed, in his answer to tae yule ta show cause cross 
complainant accerts hie desire to comply with the decree ond elaime 
the benefit of it. 
We have exyecined the enewers of cross complainant te the 
Fules entered to sher cause, They were not, in our opinion, 
sufficient. the record discloses & wilful refusal on the part ef 
eress complsinant to eemply with the provisions ef the deores while 
asserting hia right te its panelite. 
he deeree ond the orders appeals trom are therefore 


affirmed, 
AF¥IRMED, 


MeSurely, #. 3., sé O'Conner, J,, eoneur. 
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8. & LAUBDEY BAGHIDSAY CORPORATION, 
a Corperation, 


* 
Sires, 
F 


— 
he ta 
- f . pete — ? 


Apyellce, * 
APPEAL SHOCK SUPERTOR 
Cwrhr ? COK COURTY 
AERKAN A, SGHKEHS et al. eee OF 
Om Apyveel of AKKRHAL A, GORBRERS 
and KAKY SOMZKRS, 


— Rae” net — — — — 


Ah Ants, 


282 L.A. 6 29° 


Plaintiif, am Indiens corporation, brought suit ayainet 
defendant copsrtners for the poeseseion of a cleaning machine with 
attschsents, fhe property waa taken and delivered te plaintiff, 
an4 defendants wore served personally, They filed pleas; the cause 
was tried by the court; there was a finding of right of possession 
ané sroperty in plaintiff, with ¢asugee of sie cont; there wag 
fadgoent on the finding for plaintiff and defendante appeal, 

the contreversy arises out ef ® eonditiona, contract ef 
Sale made by the parties om Eovenber 19, AvSl. Thereby the aoe 
partnership of Seruers & Yasue, predevessors of delendants, pure 
ehased the groperty, ® cleaning machine with sttaciments. Dy the 
agreewent it wae to be instalied in Chicage, wid def omdantes agreed 
to pay $6,000 f. o. b. Bact Colcage, $2500 to be pald in cash and 
the remainder in 36 monthly inetalinents of $1975 each. The agree- 


ment provided: 


“3, Title and ownership of said unit ond «11 replacements 
anéd additions te recain in party of the firat part until indedted- 


negs is paid, 


* # &2@ Rk 

S If indebtedness shell become due and rewain unpaid, or 

4f unit {s removed, eto., 212 payments shali be retained as ligui- 

Gated ducages, ond party of the firet part may take possesclon of 
’ * 


%. 


The principal office of olaintiff wae at Sast Chicago, 


Indiana, It sieo maintuined sm office in Chiengo. There is oon- 


fitet ko the evidence as to whether the sontract vas signed in 


fast Chicago, indiana, or Chicago, Illinois, but it appears that 


7 tie 14 
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the property wae at bunt Chicago, indiana, and wae Laspeeted there 
by defendants prier te the saiee It sleo appeure that within a 
week after the sale the property was traneperted by truck from 
Indiana te Tilineis. DSefendunte paid $386 by ehecka prior te dee 
livery. ‘he invoice rendered te defeniante by plaintifg shewe a 
further eredit of 211%, leavizig a balance ef $4800, for whieh dee 
fendants executed and delivered a note containing the vower efe . 
eonfess judguent. thie power was invalid in Indiana but walda@ in 
Thlinelse. The uncontradicted evidence eiawa tue note was executed 
at Chleage aid paystle twere, eloniante treoreswiter paid two ine 
Stallmests of $286 each and, it would sovear, an additional apount 
ef $44, ikey heave 4efsulted in the talsaiee reasining due. 

in Marek, 1932, piaintiiy's greaident, Lindenberger, de- 
mended pagent, Ae sage ke, Seuuera told als taat defendants 
didn’t neve the mouey, ssid that Ke had better take the wachine out, 
The next day Mr. Sommers toid aim toat 17 he wanted the mactine he 
mast reslevin it. Sareh 6, 1932, defendante' attormeys wrote that 
it was manifest thet because of “defective structure” the sachine 
would not “function efficientiy"; that tuey Kad abandoned ite use; 
that it wns ready to be diexmsntied and hipped to plaintiff's 
plant. the letter said, *“Ainmdly resove said saciine at your very 
earliest convenient.“ on Apri Sih defendants wrote Tor the iret 
time charging that plaintiff had made Praudulent representations 
abeut the 2ale. ‘The letter deolures the ouatract roseinded and de- 
mands the return of the vontract, the nete aid woney paid, Op 
April 6, 1932, plaintiff took the progerty by repievin writ, snd om 
the 18th 4efendante, by their attorneys, wrote cxliing attention 
to the xotice of rescission of the contract and the failure of 


plaintiff to return the contract, the note and woney as dewanded. 


When the contract wae made (Hovember 19, 1931) plaintiff 
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; Was bot licensed to do bus lpews in Iliimoia, It obtained a ligenge 
two daye before thin suit wae wturted, Seetion 94 ef the Goneral 
Gerporation Act ef 1919 then in ferce diaquaiivied an unlicensed 
fereign eorveration doing buaineas in Llldueies from Saintaining 
any suit at lew er in equity, That law sae been superseded vy the 
Business Corporation Act (111, “tate bar State. 4955, chap. 32, 


gee. 125, oar. 125.) this Later wot seems to provide that the bar 




















ef the statute may be roneved by taxing cut a eubsequent License. 


Section 163 (112. State far dtate. 1955, chap. 32, par. 168 (5)) 





provides, however, that the enactwent ef the business Corperation 
Ast aitall not arfect auy righta agcrued under the Ucneral Corpora. 


tion Act of 1919. Under section 94 ef the act of 1919, a subdse- 





quent license would not quality a corwration theretefore barred, 
Ke .wiee UHH £41. 19. In Roghe 
aay, G0 Lil. Apo. $42, we eld that ander 








facts there appearing the provisions of the Susiuess Corseration 
Aet Would not apoly retroactively. Ye deubt, however, whether de- 
fendante here aay be bold to have @ vented right in plaintiff's 
Statutory disnualification te vring a sult in Lilineis, 

Bueh of the evidence offered by defetcente on the trial was 
directed to preving “hat ot the time of the oonditional sale hovember 
19, 1931, plaintiff was actually doing tbasiness in illinois, contrary 
to the provisions of the then Corporation set. The evidence shows 
@onclueively, we think, that plaintiff was doing such bueinese, and 
the trial Judge expressed that opinien. Aevertheless, Tor another 
Feason snd hewever the etatutes are construed, the plea ef din- 
Qualification canset prevail. fhe contract was for the sale of 
Geeds by an Indiana corporation situated in that State, ‘he sale 







wae made to an Lilinole copartnersnip, end the contract required the 
shipment of the property from Indians tate Lilineis, The transac~ 


tion was therefore in interstate commerce and not subjeet to the 


vera ae 
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restrictions of the atatute with reference te the licensing of 
corporations. 





i, #17 U. 4. 91; 
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Gent co. v. Natie, 254 11i. apy. 497; Industrial Aceeptanee Gorp. 
Xo Haerming, 253 111, Apo. 97; City of Chicage Ne [@liarnide, 255 
tll. App. 360; Zeung Yo. v. Meyersiiudeiph Shoe Go., 261 Lil. App. 
327. the contention of defendanta, tierefora, that plaintirl was 
Slequalified te sue in Tllineie eamnet be sustwined, and the come 
Plaint that the court erroneously exeluded evidenee on the ftesue 
of whether the pisaintift serceration was deing business in 111 inois 
at the time the cunditional sale was made becomes whelly immaterial, 
Defeniante contend, in the next place, that the court erred 
in excluding evideice offered tending, as ie claimed, te shew that 
the contract of Novavber 19, 1°21, wae procured hy fraudulent rep- 
Presentations, Gefendante interecosed a plen evidently intended te 
raine the issue of whether the contract was procured through ouch 
means, The averments of the gles, hewever, ore merely general, 
Ho facta ore sligged therein noon which such cherge migit be predi- 
ested. uch ples ia ineuyficiext, Murphy vy, Burpy, 100 L1l. 365, 
However, ¢ven if we aswume a auffieleit plea, we think the 
evidence offered wae not adwissible. The contract was in writing. 
The evidence offered vas that of oral reoresentations made pttor 
te the execution of the contract. In a suit on the contract, euch 
evidence would be clearly insd iegibtle, Defendants gave netiee of 
rescission, however, «nd upon the theery that thet notice wae ef- 
fective they contend that the evidence wae sdmiseible; but the 
attempted reecission ras net effective. Ordinarily, a purchaser 
may not rescind a contract while retaining the goods he hae re- 
eelved under the contract. in that respect defeniante underteox to 
aamume ineoasietent pesitions, wich ordinarily they may net do. 
129 Miss. S36, 7 A. Le BR. 990; 
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Seldman y. Karger, 174 1. Y. 5. 715; Guar vy, Balfany, 161 Sinn. 
429; Yellow Cab Go. v. Nomkin, 215 111, App. 11; General Motors 
Aceeptence Vor. v. Vaughan, 559 Lil, 842. Im this court plaintarr 
attempts te sustain ite position upern tie theory that the parties 
agreed to & resciesion of the contract. The evidence shows that 
they 414 net in fTaet do ao, omd pinintiff aha net iry ite case 
upen thet theory, It cannot change ite theery in this ceurt. 
Lewy oy. Stanjard “hevui 


in effect and net rescinded, the evidence offered wes tmwaterial 





“Go, M96 Tii, 205, the contract being 


te any iseus that could progerly arise in the reslevin euit, 
Moreover, of thia theory the evidence offered was insdedasible as 


oral contesporanecus evidence afferad to vary the terse ef a writ. 


ten contract. Suche & beng 2o. v. Pittredga, 242 111. 88; Sterling 


Ridiand Coal Co, v. Great iekes Coni und Coke Company, 334 111, 261. 
Defendants, however, invoke the wid of the statute. ‘They 


contend that the provisions ef the Uniform Sslew Act of Illinois 


| are applicable, snd that under its grevieions they could reseind 


the sale for fraud atid wold the goeie until the conaiderstion was 
returned. They clte Sections 15, 14, sii sub-section § of section 
69 of that act (11k. State Bar Gtsts. 1955, chap. lila.) Sub. 
section 5 ef section 69 srovides in substance that where the buyer 
ie mtitied te rescind the esle and eleets to do ao, if the seller 
refuses to accept an offer of the buyer te return tie goods, the 
buyer ghall thereafter be dewed to bold the goods as bailee tor 
the seller, subject te a lien to secure the repayment ef the price 
whieh has been paid, and with the renedies for the mforeement of 
mach lien allewed to an unpaid seller by séetion 55 of the set. 
Assuming the Illinois statute te te applicvble, it eannot 


avail for the reacen that defendante did not give notice of their 


@lection te reseind within a reasonable time as required by section 
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Sef the act. ‘the undisputed evidence Le that alimeat four nenthe 
@lapeved between the delivery of the machinery and the netice of 
defendants that they would reseind, In the meantime, there was no 
offer of the buyers to return er refusal of the seller to accept 
the goode. The evidence shows that the machinery was in use, and 
during that time 1% must have deteriorated very mueh. Under such 
cireumetances, dofendanta'’ uoties te reeeind cowld net aval, 
Canada Bevle Uxgiouge v, Soudior dyrup se., 823 111. App. 165; 
Bureke Yaist to, ¥. Serviek Dron, Co., #86 111. App. 316; Gogdlatte 
No Agme Salae c.. 247 [11. Apo. GLO; Senuine Papame dat Works, 
Ine, v. Paragon Hat Gs., 245 Sil. Apo. 831. Defendants are there 
fore net in any sesition to elaim tus beneritea of these provisions 
ef the Illinois statute. They cite Goldberg v. Minerva Automobii os, 
278 %11. Ace. 217, bat that wae a ease in equity brought on the 

_. theory that the vende» wae without any other resedy at law, This is 
a suit at law. Under the uncontradicted fucte here appearing, proof 
tending to sustain the plea of fraud could net avail, It was there 
fore net reversible errer te exclude it. Sefendente did not under- 
take to set up aty claim by way of counter-oiaim or offset. Defend 
ante attempts? to wee the supoosed migreproseantations as a defense 


te the repievin suit. ‘the evidence effered was not availoble for 
te 385 Lia 


fae! 






that purrome. 
S41, If there were fraudulent recresentations defendants are not 
Without their remedy. 
For the reasons indlented, the judguent is affirmed. 
AFFIMMED, 


SeSurely, Ps J.. and O'Conner, 3., eoneur, 
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WA, JUSTICN RATCEST? DSLIVeRED THM OPINION OF THR couRT?, 


The elaimant, wre. Gell, s few deys orior to the exoiratia 
ef the time limited by statute, Clled her statement of claim in the 
Probate eourt af Gook county againet the estate of Jotn 5. Dubbing, 
deceaset, tor a baiacce averred to be due on an aecount whieh began 
Geteober 15, 1975, «md siied upon cis death Lovember 7, 1932. The 
balance claimed was $6752.31. Upon a hearing the Probate court 
@llewed tne claimmmt 21006, The administratrix appenied te the 
Girewlt sourt, store om « irvial g¢ neve before a fudge without o 
jury, the claimant war again sllewed $1006, «nt the adminietratriz 
prosecutes thie further uperal. 

fue ultimate iseus in the ease is one of fact, John B, 
Bubbins 4ied at Chicage Kovember 7, 1932. Letters of administrae 
tion were issued on bis estate Sovecber 26th. At the time of his 
éeath and prier tiersts he owned tie premises known of 3255 Bllis 
avenue, snere he had resided for many years. Sometime tn 1927 to 
1928, (the exact 4ute 4oe8 not appear} hie wife, who lived with 


hie on these presises, passed oway. Yor # long time prior te her 


a | 


death she was affiicte¢ with cancer. Ure. Beli, the olaiment, was 
| eupleyed to nurse her during thie tliness, The record indicates 
that Hrs, Bell’s services in thie respect were quite aatiefnetory. 
The administretria testified (and claimant did not deny) that in e 
eonvereation with the eleiwant upen the day of the death of Dr. 
 ‘Bubbine, claimant told her that after the deatn of kre, duvbins the 
 Beetor * te claimant o diasond ring and diaeond earrings which 
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lad been the property of lire, Subbina, and wn aatonebvile. 

ire, Seli saa a4 busbend and two euildren. Whetuer before 
or after the death of kre, Dubbine the evidence dees not disclose, 
she with her fauiiy meved initio the Bubbine howe om Ellis avenue, 
aid upon the death of Ars. Subiing she seeus to have taxem charge 
or it. The telephone, the gam ond the wleotri city were put in 
her name and paid Tor by Ber, and she purchased and paid Sor the 
0642 used on the premises, Ghe rested recms te transient yuests 
gad collected the rent. he wetanged ier repairs ad decoration 
ef the premises and pai’ therefer, 

"Sr. Buvbine* (whether ae was a iieonsed piysieclan dees net 
appear) was for s long time prior te Bie death afYlicted with blad- 
der trouble, The evidence shows that the claimant gave nim neecese 
Sary care mid nursing during hie lilsess, prepared his aeals and 
Special diets, ateisted nis in going to and Irom ale room and teek 
are of it. Ghe continued these servieoes up to tae time of nis 
death. 

What (if any) arrangezent was nade for payment for these 
services ie net Aiccioved by the «videnee, there is much evidence 
by tany neichbere, fricndse, and other parsons te the effect that 
in conversations with Dx. Bubbine he repeatediy expressed to them 
his gratitude for the services rendered te aim by dre, bell, and 

| that he ssid that “he intended to pay her weil * *; He intended 

4 she should be weli paid for ber fine services to alm ** ; bcs, Bell 
wae very faithful tc mim ond that he was golny to see that ene was 
Very wali paid for it «* ; she would get everyting at Bie death**; 
she wes his housekeeser ané tuat he was going to reword her * * { 







Bre. Sell kept his heme very nicely and ene would be weli paid Tor 
 «£t." On the ether hand witnesses for the eutate testified that 
during the Life of Ere. Bubbins, Hrs, Beli wae paid eseh week, and 


‘that long after the death of Bre. Bubbime the claimant said that 
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“whether she get anything in the will, or not, ehe was satiervied 
beeause she bad eetten well osid rer ell she Aad dome Yor Or, 
Bubbina, “ 

The administratrix testifies to the affeet that after the 
deat: of Dr. Bubbins and before the body nad been sent from the 
heme to the anderteaker ohe had a telk with eluieant, She Rays s 
"She told me that she found $14 in Or. Bubbine’t poovet after his 
Geath and ahe asked s¢ voat che ghesld do with it, ©¢ I asked aer 
What arrangesente ene had with le. Babbine aid ahe stated that baek 
in 1937 or 1988 Or. Bubbine Had taursed ever the house to her; that 
ak s —3 on had te pay a11 of the @expensea, and that he gave 
her all the imeome fron the heuse, that she ran the heuse as theugh 
&t wae here, that sli weters were change’ te her name, that ehe and 
Rer family lived there, that ohe had eokiceted all of the room rent 
from the house, and that Or. Bubbins gave her 36 a week for the 
Feow, tut that ¢he had ail the bilis to pay. She esid he used te 
pay her $15 « week ond then $106 9 weer, but thet vas when ane wae 
preparing hie wesale. tol? her that he sheald tae the $5 a week 
that she eaid he owed Kor out of the Gio, Ghe never turned over the 
balance of the coney to me after I was appointed iininistratrix, and 
she hasn't to this dey.* 

Zeary Uobneom, eho seys se is a brether of Dr, Subbins end 
whe at the tine of the Rearing wen Living at tie tome, tertified 


that he ens present st his brother's home on the day of ale death 


—— — 


and heard the conversation between fre. Eurgess and Mire. Bell, He 








says he heard Ere. Sell sey that Pr. Bubbins owed her $6 ond heard 
her eny she hed $16 which whe got from Dr, Bubbine' pocket; that he 
heard Hire, Burgess teil her to take her @5 out of that money, He 
says he alse told her that it was 213 right with hia for her te stay 
* thé place, and that two weeks later he gave Ure, Bell 919.50 when 
+ told him ehe needed sone money. kr. Jonnoon doce not corroberate 
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the remsincer oF the conversation te nen Kra, Burgese testitied, 
and Hire, Heli, who was 4 competent wituesas as to this oceurrenee, 
fenie? the material feete an stated by theese witnesses. Ghe says 
she 4id not tell #re, burgess iat the Dector had been good te her 
ang her fenily, ond did met tell her that he df4 net owe her an y= 
thing but 35, but, om the contrary, sha stated te hor that pr, 
Buttine had piayed her “s vary jirty trick," meaning that he had 
met provided for her in hie will, which had bean read rut waich 
attervard appeared’ to Aave nian Jaton LAvely executed tant 1t ceuld 
not be grebated. The elaimant slec teatified that Jennaen nafd 
her $19.50, but wai? thie payment was wade for services in caring 
fer his daughter who beeeme LLL walle attending the funeral of Dr, 
Bubbins; Jounson Aoce not deny this te be the Tact. The elatmant 
denied the teetimeny of another witness to ihe effeet that claimant 
said she was satisfied and hed beet well paid for ali abe hed dome, 
She alae gave testineny {whieh in net denied) to the effeet that at 
the time cf this last silered conversation she wee not at the place 
where 13 wae aaid te Save oocurred, being then confined et s hoaple 
tal by fllnese. There van uncentradicted evidence tending to shew 
that the services renderea by claiman: to Jr. Subbins wore worth 
from $15 te $25 2 week, . 


bm the controverted questions of fect, the finting of the 


trial Judge, whe sar and hear? the witnerses, uo the same weight in 


this ecurt as the verdict of s Jury. 

The Setate invokes the rule that claims sade ageinet an 
estate for personal services rendered by relativer or menbers of 
the houcshel4 of the <eceseed require such stronger proot to estab- 


lish them than ordinary claims by strangers, an‘ cites oases such a@ 


j Seller vy. Patterson, 157 111. 403. ‘There is no doubt of that general 


Fule, which, however, ie hardly applicable to this reeurd, for the 


that it does not apoear that claimant was o relative of the 
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deceneed or a menber of hie fauily at} the time ake performed the 
servioes, 


The Eetate sleo contands thai as to many of the matters 





to which ¢laim wae mad@ the ststute of liadtations was a bar, 
In view of the amaliness of ihe smcunt slleved in comparioon with 
the whole claim made, it is asparent ne sllewance wae sade for any 


part of the claim whics was se barred, fhere are many cosee in 





the books “here cieime Have been Sllewed under samnechat similar 
ciroumttances, Sweitzer vy. Zee, 146 Ll. 577; Sefirom vy, Brown, 
188 Thi. 322; Pidlsoury v. carly, 344 Lii. 86%, the uncentradieted 


evidence in tila cape sieve tnat re. Zell rendered Lavortant and 











Valuable services to tie decedent during his Iset dilness, and the 
dnterest of Kis relatives ond the adcinistratrix in .lm acoms (60 
far as tuis reeerd dizeiosee) te have begun with his death and the 
adwinistration of His estate. Two Judyes wao sav and hoard the 
witnesses have agresd on the aucunt due te Ure. Sell for these 
services, and this court is unable to say tint the Finding of 
the trial court is against the pregendsraige of the evidence, 
Tae judgment is affirmed, 
AFF IRERD, 


HeSurely, ©. J,, aud G'vemmor, d., coneur, 
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GHARLES HARARE, 
Appeliant, 





ve — FROM CIAGUIT 
as * COURT OF COOK GOUNT 
WILLIAM B, ANDERSON et o1., (Defendante) if OF COOK COUNTY. 


— — — 
GRIGAGG TITLE AND TRUST COLPARY, as 
frunteé under Trust Agreement known 
as Trust lic. 20058, a 


aval) ee 32 ] A 6 2 9 
SLL. EE ke <) Fxg —— @ 


ey) ; 


#R, JUSTICE MATGUATT DELIVEASD THN OPINION GF THS COURT, 


Im this came pisintiffe Charles Hamann and fred a. hathje, 
as trustee, brought a bili te foreclose a trust decd and a decree 
wae entered, Hamann appesis fron tant part ot the deeree w den 
granted the prayer of tie cross wiki ef Charles J. Heliand wand 
Ghicage Title & trust so. bust giaintiffw epeeifically perform their 
agreement to release certain lote from the dien of the truet deed 
foreclesed. the cause vues agarc Upon plaintii’s' exceptions to the 
Peport of a master, ‘hese exceptions were overruled, snd the spe) 
eifie performance of the agreement to reivase Wau deeread. 

fhe material facts apsear to ve that on July 16, 1927, 
plaintiff Charlee Hamann and hi» wite wmtered inte an agreement 
te sell to Wilidam M, anderson 80 sores of land in Loos county, 
iliineis, at $275 an sere, Ande rach paid $2000 earnest money and 
agreed to pay $14,000 on delivery ef the deed and to secure the 
paysent of the buiance by the execution of a note secured by a 
trust deed upon the premises purchased, 

Tne contract was consummated Kovember 1, 1927, Anderson 
gave his note due in five years from date for the balance of the 
} purchase money, and to secure the note conveyed the premises by 









trust deed te Kathje os trustes, the trust deed contained the 
 ~Sollewing provieion: 
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"All the covenants and agreenents ef the » 
ny gg cmd ree ga —— extend to and be bindion cain abe 
° Ss heirs, executers, administratere k ts 
tives * aeehens. * or other legal representa- 
@ i0 FURTISA AGRBED by and between the parti 
that tae granter herein, aie heire and assvigne, ail — 
right and privilege of subdividing the above deveribed premises 
isto lots, iote and blecks, streete and alleys, and that the 
Truntes herein maned #hali join in sueh subdivieien plat and that 
said Trusteenensii, fren time t: time and as often as thereunto 
requested, relieaee from the lien of thie trast deed, any or either 
of such tracts upon reeelpt of a sun ef sieney equal to two (2) 
times the proportionate oart of the indettedness resting againet 
guek prowises, except that part er portion of said premises eee 
eupied by the dwelling, for ehich an additional sum of $2,000, 00 
shali be paid for the release thereof, 

; {ft 1S FURTHER AUREED that with all the paynents so made 
for partial releagee, tae avcrued interest on the amount so paid 
ghall be paid at the time such release in procured. 

in ascertaicing the quantity of land contained in any 
traet to be released, one-half (4) of the adjoining etreote and 
alleys shail be included in such computation. 

The execution ef a partial relewse by the Trustee shall be 
conclusive evidence that the Hocessury paynent therefor has been 
made on account of the netes seeured hereby and ef the performance 
of all conditions essential to ite walidity.” 


Anderson thereafter conveyed tae prewlees te the Chicago 
Title 4 Trust Go., trustee under Trust ko. 20055, and defendant 
Charles J, Holland is the beneficiary of this truet. The land was 
subdivided, the subdivision being anuwn ae "Country Club Hatates,* 
Paynente were made frwa time to time on the indebtedness, but de- 
fault was made in the saysont of interest and taxes, because of 
whieh on Vebruary 15, 1954, Mwmann and Aathje Filed their bill 
te foreciose, in which they claimed « total baionce due of 
$8,117.84. the cross bili averred that Lots 40, 49, ond the north 
half of Lot 46 had been svld to contract purchasers, noming then, 
and that prier to the filing of the bili appropriate tenders had 
been made of the sume neceesery under this provision of the trust 
deed to entitle defeidants te releases, but thet plaintiffs ree 
fused to accept the money, in vielation of the provisions of the 
trust deed, ir an inequitable and unconscionable attexpt to eut off 
the rights of innecent third parties and to obtain unjust enrien- 


ment from the improvements and buildings genstructed on the preulees 
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Sought to be released; that the value of the iuprovements in Lot 40 
Was over $2500, on the north half of Lot 46, $2500, and on Let 49, 
#5000. 

The snawer of plaintiffe te the cross bili admitted these 
tenders but alleged that the iten of the trust deed was a firat 
and pricr lien on the presiises not released and denied that their 
Fefusal to release was in vielation of the provisions of the eon- 
tract and trust deed. 

The master reported in fuver of defendant« and the chancel- 
ler approved the findings. The sole question upon this appeal ie 
Whether the chaneelior erred in se decrecing, 

Plaintiff? contends that the maturity of a mortgage, or 
breach thereof, tervinates a right,sach as was here given, te demand 
partial relesses of « trugi decd, the theory os we understand it 
being that cince the meortgacer ic in default in paying the debt 
and performing ether covenants, a court of eaygaity whll require him 
te do equity as a condition precedent te the granting of such re- 
lief, Plaintiff relics on sutherities such an Reed v. Jones, 133 
Mass. 116; Slark ¥,. Gowan, 204 ace. 292; Barris v. Bpstein, 266 
Mase, 369; 49 Yavh. 54, and Chrieman vy, Hay, 


43 Ved, Rep. $82, saves in whieh, under the olreumatances appearing, 





the court refused to lend its aid te the defendents whe were in de- 
fault. Gn the other hand, defendants rely on Kime v, Vaughn, 40 
Mich. 386; Gounel vy. Goode, 103 lown, 301; Vawter vy. Crafts, 42 
Minn. 14; Tayler v. Garter, %11 Mich. 365; Lerohengteiner v, Borthern 
Michigan Lumber Co,, 244 Hich. 403; St, Louie Union Traction Co. Ys 
hicot County 4 Farm Co., 127 Ark. 577; Saeramento Subug- 
wy 50 Gal, App. 128, and Clark v, Fontedn, 
435 Maes. 464, 144 Wess. 257, in each of which enses, notwithetanding 
“ defauits by defendant in some of the covenants, specific performance 





of an agreement for a partial release wae granted. 
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Plaintiff says the question hae never been paved on in 
Tllineis, while defeniants insist tuat Lane v, Allen, 162 Ill. 426, 
sustains their contention. in that case our Supreme court said: 


"It is suggested by counsel that he who demands au: 

do equity, and that iane Should bave paid ap the whole — 
and net aeked to ave that released uoon whiel he had paid witheut 
paying the rest. It was agreed by the trust deed that partial re- 
leases should be executed upon partinl payments being made, amd it 
is admitied that euch payments were made. The agreement for partial 
Feleases aid not depend, in any degree, upen a complete payment, but 
the sole object of the eartial reiease clause wae te have a release 
ef a portion of the premises on partial payment and witneut a full 
— tt camngt be said tat if would be nus te Goupel 

@ parties to carry cut their centract, unless relief is barred 
under some rule of equity. ‘there is no claim nor evidenee that 
Lene has done anytuing that could estoy Lim from ipeieting upon his 
eontract. the bili im thie case was filed iemediataly after the 
maturity cf the lest note, and it was not shown that the parties 
had suffered in any manner or delayed enforcing their righte, rely- 
ing upon the security upen the whole tract, as was the ease in the 
Only authority cited by sppellees on thie question, where the pare 
ties delayed foreclosure fer « year and 4 half, during which they 
thought, and kad @ right to toink, the mortgage covered the whele 


land, 

Lt is sala that ane chese the best lete in demanding a re- 
lease. It would be singular if he did net make such o selestion; 
but the dewand was in accordanve with the agrement, whieh fixed 
@ifferent rates for lets according to their levation. The fact that 
he exercises his right to make such a selaction cannot sffeet hie 
lain.” 

It io elanentary that the granting or withiolding ef specifie 
performance Lies in the discretion of the chanctller upen a considera. 
tion ef 411 the fuete appearing. It would be an endless and une 
profitable task to attempt to distinguish the cases cited. In Reed 
%, Jones, 135 Mase. 116, the party asking specific perforzance had 
delayed tender for several years, ercating o situation that would 

“have wade epeoifie performance ef the contract inequitable, ond there 
‘Were somewhat similar cireunetences in all the other cases upon 
Which plaintiff relies. We think the substance of doctrine an- 
Bounced in ali the cases amounts to this - that a covenant for 
‘partial releases frem the lien of « trust deed ie an independent 


®evenant, thet it runs with the land, and that mere default by o 








(defendant in the perforxance of sone of the other covenants will 
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8 
mot prevent specific perforasnce, ubless cireumetanees have arisen 
by which the party seeking the perfomance is eutopped, There are 
mo such clreumstances in thie came, and the chameeller did net 
err in granting the relie? prayed in the crewsa bill, 

fue decree is thorefore affirmed, 


AFFIREED, 


KeSurely, °. J., and O'Gonnor, J., concur. 
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RICHAND OILLUM, ea Minor, by 
ANB CILIA, his Bext Friend, 
Agpelianét , 





APPEAL FROM CIRCUIT cour 
vm. 
Gr COOK GOURTY. 


262 1.4. 639) 


BR, JUSTICE G*'CGONHOR DELIVERED THR GPIRIGN OF THE voURT, 


STARLEY K, GAGH, WALT OR SACHIN 
and FRED EX*MAKE, 
APY RALEAS. 


— — — — —— — — 


Pleaintift’ brought an action against "Stanley A. Gage and 
Be@mannend Sachsei, «a corporation,” ta recover dswages for personel 
injuries Glaimed toe have been sustained through the negligence of 
4efendante iu falling to keep in geod resair a certain wooden pordh 
ef a building in whieh glaintiff resided with nis mother (whe was 
@lleged to be defandante’ tenant.) A wuciens wae leeued and the 
sheriff's return shoes that the defendante were net found. After- 
Ward an créer wan entered giving sleintifY Leave te amend all papers 
e6 as to show ae the defendants Stanley &. Gage, Yalter J. Sacheel 
and ¥red Hewmaenn:apesrentiy the amendmente were code and the suit 
afterward dismissed ans to Gage. The resaining tro deTendavts filed 
a plea of net cuilty snd a special plea denying that they owned, 
posressed, mansret or eontrolied the porch or theaamparteent buildings 
Aftervard, pursuant to notice, the ease wan pleeed on the trial 
ealendar and on Sovember 15, 1944, wae reached for trial. Seitner 
the defendants nor thelr counsel appeared, A jury wan lopaneled, 
heard the evidenos snd returned a verdict finding “the defendant" 
guilty and aesewsing pinintiff's danages at 95,000, On the same day 
judgment was entered on the verdict. In the judyment order it ie 
recited that the esuse came on fer trial ex parte; that « jury was 
impaneled (maming them) ond that after Searing the ovidenee the jury 
returned the following verdict: “We, the jury, find the defendants 
guilty «and aesese the pieintiff's damages at the eum of three 

“Thousand and He/l00 dollars,” and judgment wae entered on the veriict 
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againet the two defendants. 

After the entry of the Judgment plaintarr waited 32 days, 
or until Decexber 17th, “hen he soused an execution to be Loaued, 
January 19, 1935, defendants filed the affidavit ef on attorney 
end moved te epen up the judgment and fer leave to defend, Plain« 
tiff moved te disnise the motion, aii after hearing an order was 
entered sustaining Gefeniante' motion, judgment was vavated, and 
Plaintiff appeals, - 

The record discloses that en the Aearkne of the motion the 
eourt wae of epininn that the defencants had eet up a meriterious 
defensn; that the court, on the trial, had not sxmcained the flies, 
and was of the opinion that the defendacta had net filed a plea. 
The eourt further etated, ae a peason fur sustaining def endante' 
motion to vacate the Judgment, toot the verdict rendered by the 
jury found the “defendant” gulity, wile the Jud ment ran against 
doth defendants. Counes) for piaintiff filed an affidavit which 
ie in the record, te the sffeet ikat the trlal Judge did net give 
@s ene of the reseone for setting seide the verdiet that 1t wae in 
the singular, while the Judgment «a0 in tne plufal; but obviously 
we must take the reourd az we find Lt certified te by the trial 
Judge. Moreover, we think the point is immaterial because whatever 
Teasane the court say heve head in mind for granting the motion, if 
the result reached wae the «reser one the judgment should be sus- 
tained, 

Under the oresent Practics act the verdict of the jury, 
whieh we find in the record, must be considered as well as the 
Judgment that was sfterverd entered thereon, Seetion 74, Civil 
Practice Act. ‘the verdict found the “*defendant® guilty. There 
were two defextanta, This rendered the verdict so uncertain that 


| ved was improper te enger « — againet beth defendants. Bagop 


225 Lui. 122, ‘the affidavit riled by the attorney 
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om besall of the defendants in support of their setion to vacate 
the Judgment, tended to eat up a seriterious defense; and while 
it aleo shows that eoune*l for defendants wag guilty of some 
negligence *hich might be excusable, yet the principal point te 
be considered on euch & cotiow im whether there in a meritorious 
defense. lUgndeloman v. Glarke, Jo. 32049, Apveliate Court, 
First District, net reverted, 

The judgment of the Cireuit eourt of Cook county is 
affirned, 

JUDGRENT AVF IRRED, 


NeSurely, ?. J., and Matehett, J., conour, 
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LYDIA AIPPSUAAR, 
Apveliee, 
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v8. 


THE CHICAGO WEWORIAL. HOSPITAL, 
a Corporation, and DUPARQUET, 
HVOT & RONKUSE CO. GF TLiiwota, 
a Corporation. 


APPMAL FROM SUPERIOR COURT 


OF SGOR COUNTY, 





Om Appeal of THE GUICAGG meuORIAL 
HOSPITAL, a Corporation, 
Appellant, 


— Mn ate nae pat Rage Mage ha tate! hee — — 


) O 0 ¥ FZ 
282 1A. 630° 


BR, JUSTICR G'COLNOR DELIVERED THER GPIMION OF THe COURT, 


Plaintiff brought an setien againet the defendants te re- 
Gover damages for personal injuries sustained by her as a result of 
boiling water being thrown uven her by the expleaicn of a defective 
coffee urn; she waa severely buried. Pisintiirr's elaia vas that 
éefendant, The Chicago *enorial tospiial, « gorporation, in whose 
reetaurent the coffee urn had been in use for a number af years, was 
negligent in failing to properly inepect tae urn, and that the dee} 
fendant, Duparquet, iuet & KMoneuse vo, of lilingia, a corporation, 
manufsetured the um in a faulty sanner, there waa a trial before 
the esourt witheut a jury, aid at the close ef plaintiff's case the 
eourt found defendant Superguet, Sunt & soneuse Lo,, & corporation, 
not guilty, and afterward on motion of plaintii's attomey the 
guilt wae discisset as to it. The defendent lieapital put in ite 
evidence and at the conelueion of the hearing the court found it 
guilty and entered judgsent against it in fever of plaintisf for 
«$2660, and the Hospital appeals. . 
i The reeord discloses that plaintiif was « graduate nurse, 
following that oceusation since 1920, end om Yebruary U2, 1933, 
the day on whieh the accident osourred, sha was taking care of o 
patient in the defendant Hospital; that about twelve o'eloek on 
that day she went to the restaurant is tue dospital ani ehieh 
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was conducted by the hospital, to huve her lunch, There were a 
mumber of other nurses in the dining recm at that time. ‘The restuue 
rant wae run on the cafeteria plan oid as she was near the coffee 
urn, which was fastened te a table, a great deal ef steam wae ese 
eaping from the urn ond particularly froa the hottem of At; there 
Was an explosion, the urn tipsed over at an oangle of about rifteen 
degrecs and a great deal of het water which the urn contained was 
thrown on pisintif?’, severely burning Aer. Ghe was confined te the 
hogpital about ferty days, during moet of which time she euffored 
great cain. 

She hud eaten at the hospital regularly fer « sumber of 
yoors, apparentiy when she was tacing vare of w patient in the 
hospital. The coffee urn was cylindrical in form, hod a capacity 
ef from sight te ten gallons, and wae upon a table ehich had been 
eonetructed to support it. the urn tteod at the ond of the food 
counter nearest the dining tables used by the nursee and doctors, 
The hespital purchased the urn in 1927 fram the other defendant, the 
manufacturer of it, amd it had been in conetant ave from that time 
until the date of the accident. The water within the water chamber 
was heated by means of a steam coil near the wettom; the coll was 
eeonnected te a stenm boiler ix the sespital; the bettom of the urn 
Wee « cirevler piece of sheet copper about one~half inch larger 
than the diaseter of the urn; the periphery of the copper was turned 
in a flange one-quarter oY an inch and fitted inte the eylinder of 
the urn with the edge of the flange downward. It was secured by 
sweating solder from above between the Tlange ond the side wall. 

Defendant Soesital filed threes pleas: (1) the general 
femue, (2) that it 414 net own, operate, maintain er control the 


pequntary 
eoffee urn, and (3) that it was « eorporation organined net for/ 


profit, to @atablich and maintain & hoepitel for the treatsent of 
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the sick Tor charitable purposes; that it had ne capital stock, 
paid no dividends snd wae supported by contributions eo citizens, 
Iseune was joined on the firet ond seoona Pious, and by leave ef 
eourt plaintiff filed four replications to the third plea, 

The first repiieation set wp that in ease plaintiff eb. 
tained a judgment against the Hospital there would be no diversion 
ef ite funda because it wae protected by insurance sgainat such o 
@laim as plaintiff «ne making. In the second replication it was 
averre’ that plaintiff was injured in the reetraurant which was 
eperated by the Uoepital for profit. in the third replication 
plaintiff denied that the defendant Hospital was «a sharitable in- 
stitution within the meaning of the law exempting charitable ineti- 
tutions from liability fer negligence, Ey the fwarth replication 
it wae averred that slaintiff was not « recipient of any charity 
from the Hospital but was privately employed at the time By a 
patient ix the Hessitai whe paid the Hoepiteal for her food. 

Defendant demurred to the firet ond fourth replications, 
the denurrer was overruled, atid it slected te etand by ite demurrer, 
It filed a rejoinder to the second ond third replications setting up 
that it aid not operate the restaurant for profit and that it was a 
charitable institution within the meaning of the law of tole State. 

tm the trial of the ease plaintiff offered evidence tending 
to shew that the Hessital wae guilty of negligence in the purenase 
and usintenance of the urn, and the defendant Hospital offered evi- 
fence tending to shew that it wa» cuilty of no negligence. There 
Was no evidence offered nor suggestions made on the trial that the 


defendant wae « charitable institution, and therefore exempt from 


Liadiiity. A reading of the entire record disslones the feet that 


3 the case was tried as tuough it were an ordinary personal injury 
aase between an individual and » corperstion, and this was the theory 
on whieh the court made its finding and entered judgment. 
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Counsel for the defendant Zospital aay, after ttating the 
nature of the pleadings end the orders of the court, aa above men. 
tioned, that, “Ae a eonsequence of tae pleadings Tiled and the or- 
Gere of the trial ecurt the sause etood at iweue on the plaintiff's 
deelaration and the first and aceond pleap., And on the issues se 
formed the case precesdied to irial. Secessarily the questions of 
fact and law raised by defendant's third plea, plaintiff's replies. 
tions therets, ond the demurrers and rejoindere to suen replicons 
tions were segregated frow the lesucs otherwise established and 
Played me part in the trial of the case, Aw the defendant's ree 
jeinders te the second snd third replicatione form issues of faet 
their determination in the trial court muet await the action of 
this court on the guettions presented by thie appeal.” 

We do net agree with thie contention. A the pleading 
stood, the case went te trial om plaintiff'e declaration, de- 
fendant's ficet and segond plea, and the third plea that defendant 
Hoepital was 4 charit«ble inetitution in se far as the tasues of 
fset rere raised by the second ond third replications to the third 
ples. 

By the second replication the plaintiff’ slieged that the 
Festaurant vas ren by tie Hoapiteai for profit, to waleh the Howpi- 
tal rejoined that it wae net run for profit. Plaintiff denied by 
her third replication tiat defandarit wae 2 charitable institution 
and it replied tast it *ae euch an institution. These were ieeues 
of fact that should have been tried on the nevring, and since they 
were not, the icsues thus raised by defendant's teird plen were 
abandoned. Our practice does not perunit the trying of issues of 


Tact piecemeal. 
We are sles of opivien thet in view of the manner in whieh 


«the case wan tried, ae above etated, the questions of Lew raised by 
Gefendent's dewurrers te plaintiff's firet and fourth replications 
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are not properly vefore us because 1¢ in apparent that the trial 
Jadge Gecided the care in plaintiff's fewer and against the Aef end 


aut eclely om the ereund thai he found the defendant flesnital was 











guiity of negiigenge in walmtaining the eoffen urn, His deeieion 


was not in any way based on the fact that plaintiff, in her first 





Peplication hud averred that defendant carried liability ineuranee 
whieh would protect it in cage there wae Jutguent againet it, and 
which wae sduitted oy deferiont standing by ite demurrer, and the 
gome if true of te plaintiff's fourth replication, in which she set 
wp that she was net a reoinient of charity from the Hoapital but was 
hired privately ir the Hospital, ete, 

in view of the way in which the case wae tried and decided, 
the question fer our vee” _ is, le the finding snd judgment 


| thet defendant as guilty — noe charged in the declaration, 











agsinet the masifest «eight of the «vidence? 

Counsel for defendant say that Lt la; that “the evidence 
deronstrates that defendant took every reasonable preeaution to 
avoid injury te plaintirs.* We think the sontention that the find- 
ing is againat the asnifest weight of the evidence must be sustained, 
There is ne clais made that plaintiff was guilty of samy negligenee 
or that ehe did not meet eith severe burne ond ecalde ond suffered 


great agony and pain for many weers, 
Plaintiff testified that about noon on the day in question 


a 


she was in the reetaurant having her lunch; that there were several 


ether nurses there at the tiwe; that she was standing near a table 


= 


helging herself to some food when apparently the caffee urn standing 









on the tatle exploded, ‘The evidence further shove that all the 
murses and doctors she patronized the restaurant waited on them- 


lary Wershofen, s graduate nurse, testified she wae in the 
at the time in question, and sew plaintiff there; that 
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she was fawilisr with the coffee urn which had been in use there 
for a number ef years; that she ceticed the urn "hiesing ond opate 
tering and mere steas escaping than uauel, *#* I went up te see 
if 1 cowld turn off the safety valve, but i decided against it on 
aeceount of the steam. i turned back toa the table and war ready te 
leave when Mice Kippenha:: (the plaintiff) sereawed and at the same 
time i neard tine neoise like an exelowion and I saw the urn tipping 
tewards me ***® I noticed stear end weter escaping from the urn 
after the loud repert was beard. the room was filied@ with steam" 
amd there wea water on the Picer. "see ihe stcam wae coming from 
the lower end. There wae so such stews it seemed like it was escape 
img frem the bese near the better of the urn. *** I never saw the 
urn leaking at any tixe. Ail 1 sav wxe the steam coming out of 
it.* 

Igma Hug testified tiat she wae dietitian at the hoapital; 
that she superviesd the Seip in the restaurant; that there were twe 
men whe helped in the dining reem; teat she had been employed at 
the hospital fer three and ome~half years and wae Saniliar with the 
urn; that the urs bed been ip use in the restaurant since May,1927, 
when the hossital wos built; that it had not been used aince the 
accident; that the urn had been tnepeeted by the engineer of the 
hespital; that che wae not in the restaurant at the time of the 
accident; that so far as she could determine the urs was in good 
Working condition prior te the accident; thet it wae regularly 
inepeeted under her supervieion by the engineer of the heapitel 
about ence a month; that she was in the restaurent on the morning 
im question end did mot notice anything unusual about the urn 
before the accident, which occurred about noon; it appeared to be 
Working sll right; that after the ecoident the urr was tipped back 
toward the wall; thet the “bottom nad left the sidee of the urn," 
which was three or four feet tall and about sighteen or twenty 
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inches in dlaseter; that the bottom was attacued to the urn with 
solder; tiat it was net riveted; tsat frem the time the urn was 
inetalicsd im i927 until the tims af the accident, Fevruary, 1933, 
she had mewer applied to the manufaeturer te gsexvice the urn; 
that all the inspections were sate by their engineer, 

the general supervisor of the despital testified that she 
ha4 known plaintir? einee the Torser was with the Sesgital, about 
four years; that she wae in the reetsurant at the time ef the aee 
eidemt; that there vas guns atvam escaping from the urn; that she 
got up to have one of the sen who worked in the restaurant turn 
ert the steam but the telephone rang ot the time, om! the next 
thing she heard was plalntify sereaiing and tne room was Pilled 
with steam, md there was some hot water on the flewr; that she 
hever noticed anything unugusl about tne urn; it wae aygparantly 
Werking a1) right; that sisam frequently escaped, except that on 
the day in question there wae more than usual. 

Curtia Yeung, wae Rad worked in the restaurant as a walter 
for about two years and «igat wontas, teetivied that on the day in 
@aestion he wap 2vout his duties ae usual snd was net in the rese 
taurant at the time of the aceidect, but was im the kitchen; that 
he had teem in the restaurant about two mivutes belore the agel- 


* 4ent and that during the morning Ge had cleaned the urn ond had 












made coffee. There wae no coffee in the urn et noom but only het 
i. Water used for tea; that there was & yalve near the bottom which 
eould be turned@ to shut off the eteam; that he heard plaintiff 

- *Seream and ran inte the restsurent and shut off the steam; there 
q Was water on the fleer sround the urn; tliat he noticed the coffee 
UFR just before ‘he left the cafeteria two or three minutes before 
ae mecident and it seewed to be working sli right. 

John ¥, Houser, & licensed stationary engineer eaployed 
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by the Hewpital, testified teat he had been ao eployed fer about 
twelve or thirteen years; that hie duties were to look after the 
dellere and puxps in the bkuliding snd the heating anid lighting ape 
paratus; that the urn wae installed about 1926; that 11 was used 
eontinuguely from that time until the day ef the aecident; that part 
ef his duty wae to inspeet the urn, to look over the safety valves 
end around the pipes about once a week, sometines oftever. There 
Was @ handsole wileh could be opeied at the nide ror the purgeee of 
Gleaning and inapecting it; thet in ¢ieaning cut the seules he would 
@crape it with a piese of file with a hook om the ond ef it. ‘The 
handhole was about three incicsa fron the bottem; that ha never found 
the apparatus ccated with lime at any time; that the last time he 
inepeéted it was about tan days befere the aceident when the bettem 
dropped out of the urm; that he never found it Leaking; that he was 
in the restaurant about nine e'sleck of the day in question and did 
met netice anything wreng with the urn; that he inspected the urn 
after the aceident; tiat it was tipped tack at an angle of fifteen 
@egrees und the tettom dropoed down; tat he did not find such of 
anything except ‘the scider »as a Little iccose. It lowked like 
lime had got inside;" that he hed oceasion in hin work to use solder 
& Sumber of times; that ne had soldered cepoer and brass a number of 
times; that he had done thia kind of work for twenty years; that after 
the accident he exacined the bottom ef the urn and found the solder 
had pulled away from the plate; that it 444 not seem to be welded; 
there was Little aqsie; that he could not state whether the fracture 
ef the solder was recent or of loug standing; that he hed no trouble 
with the valve of the urn; that the firet time he saw the soldered 
Jeint wae after the accident; that he had always theught it was brased- 
Walter A. MeVeugail, am arehiteet and avehanies] engineer whe 
had engaged in these professions for thirty-four years, testified 
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that he examined the urn some time after the aecident; that he had 
installed and supervised the installation of cefiee urne many times; 
that he had bullt about fifty-seven restaurants, all of which had 
fron twe to four coffee urns; that when he examined the urn in quane 
tien the bottom was tilted downward but it evidently had ne solder at 
the sides; that about two-thirds of the periphery had breien away 
from the wali of the urn; that forty and one-half inches ef the eir- 
cumference of the bettom hud broken oway; teat he found no evidence ef 
deterioration 6+ breakage im the steam coil nor no other defects 
than the fracture of the solder; that there <as oractically no 
solder Tor the forty and one-half inches; that there was lime sedie 
ment at the bottem of the urn snd flange; that sclder does not have 
@ great tenaile strength; that waether 11 was « zatiefactory eub~ 
Stance te use ag was done in ise instant case would depend upen 
Where the urn was located; “I would eay in that position that it is 
Bet eo good standard means of suppert;" that in hie opinion some exe 
ternal foree cause4 the botton to be loazened fren the um, suek as 
vibration from trains; that “what heppenad te the urm in the instant 
Case wan unusual. *** An engineer would seldom coneider that the 
solder would be breken away;" that in his golision there was no 
solder on the part of the flange that became diveonnected from the 
e @ylindrical walle ef the urn, “but the breaking away had been of 
Leng furstion. [+t had been gradually working up to the point where 
j At wae about to give ay, for a iong period of time;" that the 


4 


best and most usuai test te find cut if the soldered joint was 





faulty wae to ascertain wiether the urn leaks water. 

Williem EK, Smith, « supervising, Licensed enginear for an 
| dndexnity insurance company, teetified thut on the date of the 
scident he had oceasior to go tc the hospital te inspect the eof- 
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‘es urn; that he found it installed on « table in the reataurant; 
bettem had dropped out of the urn; that it was standing at an 
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angle of twelve or fifteen degrees toward the wall of the buiiding; 
that he found a slight deposit of seale and practicsiiy no solder 
around the Joint; that ae an engineer he would say that the way the 
bottom was fastened in the urn was net geod engineering praetlee; 
that one good way of fasientmg the bottoe of such an um was by the 
use of rivets; that “ere there wa Be separation of parts one eould 
not tell from merely looking at 11 whether the joint had been ine 
paired or broken. 

Shia is substantially all the material evidence in the case, 
and upon e consideration of it we tuink it clear that defendant was 
mot guilty ef scticnable negligence, As said by the Supreme court 


of Bageschavette in Stone wv, Be , i171 Kane, 





$36 (841): “Ome is bownd te anticipate and provide ogainst what 
usually happena and what is likely te happen; but 4 would impese 
tes heavy a responsibility to held him biund in iike manner te guard 
against what is unusual and unlikely te happen, or what, av it is 
sometines said, ie only revetely and sliyntly probsbie, * 

In the inetout ease we think the sersous eennected with the 
Roepital could sot romsunably be beld te anticipate, im view of what 
le disclosed by the evidence, that the bottom would fali out of the 
urn. We think the defect in the urn wae latent, aid the evidence 
faile to show that (defendant was neg Agent in falling te diseover 
this latent defect. 

Yer the reasons stated the judguacit of the Superior court 
of Gook county ie reversed and the cause is remanded, 

SUDGRERT REVERSED ARD CAUSE RAMANDED. 


KeSurely, ?. J., snd Katehett, J,, coneur, 
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BR. JUSTICE G'CGHSGA DELIVERED LAR OPINIOK OF THA couRT, 


Plaintiff brought an action of trever aguinet defendants 
to recover $1000 claimed to be the value of radister covers, elec. 
trie fan, ice box, gue stove, cil bummer, Kitchen faucet and ther- 
mostat, al) slieged te be tn the premises at 6458 Sorth Fair Oake 
avenue, Gak Park, liliseis, Gefendants, threugn thelr counsel, 
filed a plea of net guilty. Several sonthe thereafter pleintiir's 
eounnel served notice on defendants’ counsel to have the case 
Placed om the trial calendar of the Monorsbie Jamea J. Kelly, Judge 
of the Sucerior court of Cook ecunty., About three months there- 
after, vis., January 29, 1955, the cave wae reached for trial. 
Plaintiff appeared but neither defendante nor their counsel appeared 
om the trial. There wae an ex parte hearing before the gourt withow 
@ jury and « finding and Judgment in plaintiff's favor for 9615.24, 
After a lapse of more then 30 dayr from the tise the judgment 
| Was entered defa dante were sdvised by letter frem plaintiff's coun- 
_ « @@2 of the entry of the Juiguwent aguinet them. They iomediately 
took the matter up vith their attorney, and on Aare 12, 1935, filed 
their werified petition te open up and vacate the judgment and to 
get the cass down for trial on ite merits, Plaintiff moved te otrike 
the petition whieh, under the old practice, wan in the nature of a 
demurrer; the motion was everruled; the prayer of plaintiff's 
petition was allaved, the judwuent vaented, and plaintiff appesis, 


The metien te vacate the judgment having been made after 


mere than 30 days had @¢lapeed from the time the judgment was entered, 
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fewwarranted caly by virtue of the srovisions of Section 72 of 

the Civil Practice set whieh took the slase of Section 39 of 

the old Preetice aot. The metion provided for by Section 72 was 
substituted for the commen law ~rit ef error coram nobis. Chagman 
ve Bo. Amer, i685, Ya., O82 L11. LY, Krrore of facet wileh may be 
availed ef on the motion are thoage that 46 not aprear of record and 
whieh, if known ts the court at the time the Judymuent wae entered, 
would have preventoi ita rendition. “‘“Slluctrations of such mate 
tere are the disability ef the parties to «u# or defend, the familie 
ure of the clerk to file a plen or anower, end the gmireien te ine 
terpese, through fraud, duress or excusable mistake and #witheut 
negligence on the part of the defentant, a valld defense existing 
in the facts of the ease." Jacobeon v. Ashkinage, 357 11. 142; 
a, 336 f1i. 155. 





In the BeGard ease the court sald (#. 166): “The effies of 
the writ of errer soram nobin ie to bring ta the attention of the 
court errors of faet, such at the death of either party pending tie 
sult and befere judgment therein, or infancy wuere the party wae 
not properly represented by guardian, or coverture where the commen 
lew disability etill exiete, or imeanity et the tive of the trial, 
OF @ Walid defense exicting in the fants of toe care but whieh, 
without negligence on the pert of the defendants, wee not made, 
either through duress or fraud ar excusable misteke, such Toctes 
not appearing on the face of the record, mi which, if known by the 
eourt, would have orevented the renditien and entry of the Judge 
ment.* 

The question, taeu, for decision is, Do the feote ret up 


dn defendants’ verified petition in support of their motion te 
epen up the fudement and for leave to defend, bring the derendants 


within the rule sbeve announced? {he substance of the allegations 
of the petition ie that plaintiff held a second mortgage on de- 
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fendanta’ some in Gak Bark, im which the chattels (to reeover 
the value of whicn thin trover case was instituted) were leoated; 
that defendants being unable te pay off the mortgage deeded the 
preperty by proper conveyance to plaintiff; that 1% was agreed 
between them end pisintiif's counsel (whe represented piaintirr 
an the negotiation leading up to the transfer of the property) 
that defendants might reseve the chattels when they left the 
premises, and that defendants did ae. The petition, we think, 
sets up a meritericue deferens and mast be ansuned to be true on 
this record because of defendants’ zetion te etrike the petition, 
wiieh le in the nature of the old dexurrer, which admitted tne 
facts that were properly alieged in the petition. afore the 
eourt would be warranted in opening up the judyment and having 
the case heard om ite serite, the derendante eould be required 
te shew by thelr petition an “excusable wistake and without 
negligence*® on their part in failing to present their defense 
when the case was reached for trial. of course the negligence of 
their lawyer is imputebie to them, and we think it ¢learly shows 
thet there «a8 negiigenee on the sart of defendeants' counsel. 
The petition of deferdants sete up in this reapeet that they em- 
Ployed an atterney to represent them. And it further appears 
from the petition that the attorney turned over the watter ef 
watching the ease om the trial calendar to onothier attorney in 
the same suite of offices, si that a number of times he dis- 
cussed the question with tiuat attorney; that later on that at- 
terney became 111 and wae not at the office the latter part of 
January, 1935, et the time the case was heard; that while he was 
away the matter was turned over to another attermey - waat the 
ether atteomey did dees not appear. ihe reeord, however, disq 
Gloses that the case wae on the trial eail of Judge Aelly for a 
number of 4aye and wae reaghed in the regular order; and the 
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fact that it sppears that et the sime the case was heard eouneel) 
for defendants was engaged in the trial ef anether eare, sacnet 
be availed of by the defenianta because that fact wae net brought 
to the attention of the trisl Judge. Clearly the petition faile 
to skiow an “excusable wietake” w:leh resulted without negli iszence 
en the part ef defentente, *hey have not brought thia within 
the rule, ond the court wan not warranted in wavating the 
judgment. 

Yor the reasons stated the judguent of the Superior court 
of Geok ecunty is reversed ant the caues rewanded fer further 
proceedings in sesordance wit the views exoreseed in this 
opinion. 

REVERSED AED REMANDED, 


NeSurely, ?. J,, and Ketehnett, ¢., coneur, 
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MR, JUSTICE GC'CORKORK DELIVERED THN OPINION OF THE couRT, 


Plaimtisf brought on action for clander against defendonte 
Dr, John ©, AAS and Or, Charles L. Lewia. ‘The case was tried 
before the court «ithout a jury. the court found dot'endant Dr, 
Charles i. Lewie sot guilty; defendwit tr. Jenn 0. Bliide was found 
guilty and plaintiff's dewages agsesacd at 6500. Judment was ene 
tered on the finiings and defendant Billie apocala. 

Pleineiir ciarged that the elamderous verde were spoken in 


— Ghieego April 14, April 15 od April 10, 1934, Both defendants 














denied the charges made ageinet them, 

The reeord diecioses that a Kasonie end Saetern Star fome 
was genfucted at Rock lelasd, ILiineis, for indigent members of 
the order, this ome was under the management of a board of 
trustees, of which defendant Bilis wag the president. ?laintiff 
Was employed as matron of the Home and “ae a monber of the order 
of the HZastem Star. in Harekh, 1934, defendant Bllis, ae president 
of the beard ef trustees, notified plaintiff taat her services 
Would be dispensed with May 31, 1954, and uy 25, 1954, plaintir? 
brought this suit. 

Plaintiff testified txat ser heme was in Chicage and that 
she had been matron of the fome in Rook isiand fer some time; that 
April 23, 1934, she talked toe Dr. Hliis ond « ure, Jackson, two 
officers of the Some, at a charity bail given in Chicage for the 
benefit of the Heme at Kock laiand; that she osked Dr. Hllie if 


j @he might eee him ond kre. Jackson, and they went downstairs to 
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the lobby; that she then told the dector that she had heard some 
slanderous Fumers concerning herself that were eapeken by the 
doctor; that ehe u#ari the dector had stated en April 14th thet 
plaintiff would soon be “let out” as matron of the Home, and that 
he had uttered slanidersus vorda coticerning plaintiff as the reason 
fer such action; that the doctor daid re. Bnech had told him what 
Plaintii? was doing, which tended to bring seanial upon her, 

Plaintiff further teatified: "1 wae diseharged by the 
board in June;" that about Hay 6, 1934, she again asked Dr. 141144 
soncerning the clandercue words slained to have been uttered by 
him, and the decter said he had heard the words from Vieter 
Theapecn, She further testified that defendant Or, Lewie wan one 
of the trusteer of the fone, 

Bre. Galilie Harris, called by plaintiff, testified that ahe 
lived in Ghieage and wa9 a mexber of the “astern Star; that ehe had 
kmewn plaintiff for about fifteen years; that the *itness was a 
member of the beard of trustees of the sane ot the time in ques- 
tien; that on April 15, 1934, she saw Dr. Millis in Ghienge at a 
tea given at kre. fouche's tome; thst there vere a nusaber of pewple 
in the room; that Ur. Siiie and herself went upetaire to «a private 
reom where there was ho one present but the twe and bad & conversa- 
tion; that at taat time she inquired ef the doctor why they were 
discharging slaintiff ae matron of the Home; “1 asked him Af she 
had committed en immoral act with someone in the Home; he said it 
| was with seme white man in Reek Ieland; snd 1 shook my finger at 
Riee and I said *** I am goimg te make you prove it.* 








Dr, Blliis testified that he lived at Beeatur, Macon county, 
Tllineis, and was a physician; that he was president of the board 
of trustees of the Rock Islan¢d Kome and at times had eharge of the 


e@perstion of the Home; that he wae in Ghieage Aprii 16, 1934, and 
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met Ere, Harris at &re, Fouche!s nome; that ure, Harrie said ahe 
wanted to talk te him privately, aid they went te «a private reom 
upstairs where no one wae present bat théemnelives; that at the meet- 
ing he did not easy to Mre. Harris that pluintiff wae femoral or 
anything oY that nature; that kre, Harris asked why they were dise 
charging rs, Thurston as matren of the Home and he told her it was 
because of insubordination; that se told dre. Herrie that a kre, 
Smoeh had told his that "a white swan wae visiting ire, Thurston at 
the Home;" that dve. Harrie get very angry ond gadd she would make 
him prove it; that ke told her he knew notuing about the matter exe 
eest what dre. Smegh tad teld him; that ne was net concerned with 
the question; that on different céeasions pinintiff Aad dissbeyed 
oréers in connection with the runsing of the Heme and it was for 
this ineubordinstion that plaintiff was being discharged, 

The Witness desled that be Bad, at the meeting of April 14 
stated anything cencerving plaintiff's worais; that he did net men- 
tion plaintiff's came at tout time; that he hed o convereation with 
Plaintiff on April 24, 1934; that he never at any tine eaid that 
plaintiff war an imeerai women. 

Pr. Lewie testified that he lived at Glen Sliyn, Dutage 
eounty, Tllineis, and fer twelve years had an o/Yice in Chieage; 
that he 414 net hear the conversation between plainti:f and Dr. 
Bllis at the charity bali on the night of April %8, and denied 
what plaintiff had said at that meeting. de further testified 
that he 414 not say plaintiff's serale were in question; that he 
was at the meeting of April 14 snd did net hear the plaintiff's name 
mentioned, 

Vietor Thompson testified that he attended the meeting of 
April 14 and that Dr. Bliie sald nothing againet plaintiff ot that 
tine; that he wae present on Aprii 26 but did net hear what was eaid 


between the parties. 
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There ie other evidence in the recor@, but we think it 
wnnecesrary to diecuse it further. 

Befendant contends that the judgnent ie wrong and should 
be reversed beeause the suit wee brought in Cock eounty ageineat 
Pe, Lewis who lived in DuFege county, and the court hawing found 
him not guilty sould net proceed ageinet defendant Br, Hllie whe 
Lived in kmecon county and vas there served with process, There is 
mo merit in thie contention. The case wae tried and concluded and 
the judgment entered om Zarch 14, 1935. Up te that time there wae 
me complaint made that the euit was net oroperly brought in Cook 
qounty agsinet both Aefendanta. Your duys loter the defendant 
made a motion to vacate and set anide the Judgment and to grant a 
new trial because of the slicged error in joining br. Bilis. 
Gbviously the court had the right te deny the motion at that time, 
Moreover, there is no merit in the contention because the claimed 
eause of action arose in Cock sounty where it is alleged the 
alleged slanderous words vere uttered. Ur. Lewis had an oifiee in 
Cook county; plaintiff lived in Cook county sud the evidence shows 
that Dr. Hllis wae often in Ceek county on the business of the 
Heme. In these cirgcamatances the court had jurisdiction, and there 
is sothing in section 7 of the Civil Prseticoe set that would oust 
the court of jurisdiction. ‘The case was vroperly brought in Cook 
eounty. 

Bor was there any error in the raling ef the court in re- 
fusing te grant a wore epecifie bili of particulars, It is obvious 
that the bill ef particulars filed was eurficient amd it is not 
Glaimed defendants were net sufficiently advieed of the charge 
made against them, 

Defendant further contends that the manifest weight of the 
evidence sows he 414 not utter the alleged slanderous words com~ 
plained ef, an4 that the judgment should be reversed for this 
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reason; and defendant further contends that in any event the judge 
ment eaniet stand because, even if 1t be assumed that defondent 
Biiis 414 sosak the werde ciaimed to huve been Siandercus, he was 
BOt guiity because the matter wae privileged. We think the latter 


contention sust be sustained, 5% 





#26 Ill. App. 
402; Byerett vy. Delong, 144 lil. App, 406. he avidensve is that 
the conversation in whic: 1% is slaimed the slandercus words were 
spoken was private between the defendant Sliis, whe wae president 
of the bosrd of truster in ehearge ef tne Nove, and another trustee, 
Ere, Harria. Under the cirowmeatsncerm the defendant Allie had a 
Fignt to tell another trusten why plaintiff was being dlecharged, 
and the game is trae ae to what is cisixed to have been aadid at 
the meeting on April 2614, where siaintiffY secuaed Act endant Ellis 
of uttering the slanderous vorda on aprii 14th. 

Bliise waving devied that Be uttered such slandereus words, 
ie entitled to eoxntend here thai in any event tae converestions 
were privileged. Hyerett v. Debong, 144 iii. App. 496, 

Yor the reasons «tated the Judguent of tae Superior court 
ef Cook osunty is reversed. 

JUVGEERES AVVERGED, 


KeSurely, F. Fas and satenett, Joe COuGurs 
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RIGHARD &, SCHKIDY, HUGH B, @, 

GARDEN, GARL A, SHIKGOM, and JORN 

| RB. DUTCHEA, a copartnership 4cing 

business as SCHWIDT, GARDEN 4 ®RIKGoR, 
Avgellesa, 


—— Keeney. 
a 


TS. 
CHR, u ‘2 diy be went 
BUGERE HK, HUGUELET, JAuNs B. AUGUELET, —— 
WILLIAk P, HUGUELET, JOUKPH x. nueusLir, 
DAVID M, HUQUELET and JouN &. GUGURLET, 
cepartnere doing bueiness as SUGUCLEY 


j 
| 
) 
AYPRAL FROM CIRCUIT 
) 
} 
) 
BAOTHARS, } 
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appehiante, 2 a 
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BR, JUGTICS O'CONHOR DALIVERZD THE OPIRIGK OF THK COURT. 





Plaintiff’ s brought an action of ansuwipeit against the 
defendants te recover $23,137.42 elsimed to be due them for sere 
vices rendered a9 arciiteets in connection with the cenetruction 
| of a garage and om apartwent buliding., There was a jury trial 
and a verdict and judgment in plaintiff's faver fer $16,800 and 
defendants appeal. 

The reeord dieeloses that pisintiffa ore arehiteets and 
have been rendering arciitecturai services for many years; that 
defendants, six brothers, own and have been vonducting a garage 
Located ou the near merth eide of Ghicego; that since 1614 plaine 
tiff Richard &. Gehmidt had been keeping his autovebile in de~ 
fendantsa' garage, and about February, 1927, bad a talk with one 
ef defendants concerning the buliding by defendante of a new 
garage ond an apartment buillding en the property owned by defend- 
ants. 

The evidence of both olaintiffs and defendente is that 
about that time an oral agreement was wade between the parties for 
the eonetruction of a garage and/apar tient budiding, plaintiffs 
te perform the architectural services. Plaintiffs! position ts 
that plaintiffs were to be paid fer such eerviges six per gent 


ef the cost of the buildings. Gn the other hand defendants’ 
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Gentention is that the agrecueut was that plaintiffs were to be 
paid the 6% on condition that plaintiffs were te aake ar Yangenente 
for defendants te obtain the money with whieh te pay fer the 
buildirgs and that in cave plaintiffs did net make such arratig enent a 
they were net to be pald Ter their serviess, Plaintiffs denied that 
there was any such condition, iui that they were to be paid fer the 
services they performed, hia is the only material point upon which 
the partics disagree. 

che evidence further snows that plaintiffs shertly there- 
after commenced ts prepare plane and specifications fer the proposed 
bulidinge and that a nusber of persons eaployed by plaintiffs were 
@ngaged in doing the work. Some time theresd ter plaintiff Sehmidt 
submitted a eeteup of defendants’ orsperty to the Coamepeliten 
State Bank, of whieh ke wen a director, with a view of obtaining 
the money with whieh to defray tie cost of the buildings, *hertily 
thereafter i6fendant« executed « mertgage on the property te the 
bank, or to ite eubsidiary, for $400,000 and the construction ef 
the garage wae commenced, YToie money Trem time to time wae with- 
dram fron the bank to pay the cost of the garage and some mort- 
gages on defandanta' sraperty. ‘The garage wae constructed at a 
Gost ef shout $166,000, ond piling wae driven in waking the founda- 
tion for the adjoining aperteent buliding. ‘the two buildings were 
te cost sporexinately $750,060, and after about $20,000 was expended 
in preparing the foundation for the anarteant buliding the meney 
with which to construct it could not be obtained and 1t was not 
econetructed, 

There is considerable evidence in the reeord that both 
parties endesvered to ebtain the balanes of the money but were une 


successful, Pisintiffe were paid in Tull for the services they 


Pendered in and about the construction of the garage, 99,400. 
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Plaintiffs claim they had performed all the services required of 
them by the contract exeert for the suvervision of the conetruction 
of the apartwent building wolch, the evidenee shows, would be 1.8 
of the 6% Deducting this frem the 6{, plaintiffs claim there was 
@ue them 4.2% of the estimste? caxt of the apartaent wullding, and 
presented their bili on this basie, Defendants refused te pay the 
bikl, contending tiat 14 wae pert ef sliaintifia! contract te abtain 
ell of the money, and having failed to 46 so they were not entitled 
te any further payment, 

Defendente contenA that the jJudient eannet etand because 
plaintiffs’ action ia brought net to recover for tae value of the 
services rendered on © guantug meruif but on an exprees contract; 
that they cannet recover en an ¢xpresa gontract without shewing 
full perfersiance of the eontract on thelr gsart, end not having dene 
so, the judgment should be revereed, 

Plaintiffs! declaration was the consolidated gommen sounte 
for work and servicee performed, they offered evidence tending te 
shew they had spent §,800 sours in preearing plans, speotfieations, 
ate., and thia ie sot controverted. They called two architects, 
Mali and Jensen, wie qualified as experts, and each teotified that 
the usual, fair and reasonable charges sade by arehiteete in Ch igago 
in the years 1927 to 1951 for architeetural services in connection 
With the construction of 14 sud 20 story apartwent bulldings was 
6% of the cost ef the werk; that 4/loths of the 6% was the usual, 
fair and customary oharge for supervising the construction of such 
buildings, ‘here is no evidence te the contrary. This would leave 
T/Aiothe of the 6% or 4.2% as the reasonable value of the services 
Fendered by plaintiffe, in these cireunetoneer, If the evidence 
showed Plaintiffs had entered inte the contract as plaintiffs eon- 


tended was done, and that they were te receive 6% of the cost of the 


‘proposed bulidinge in paywont for their eervicen, and that defende 
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ante €ailed to garry out their part ef the contract by obtaining the 
money #ith whic: to pay for the apartmait tudlding, we think it 
obvious that pisintiffe were aoiitied to recover for the reasonable 
value of the services they hed rendered. Wilson yv Bauman, 80 111. 
493. in thet case the declaration contained but the sonmien ¢ounts. 
Pleintiffe' cisim was fer servicer rendered an arehiteete in the 
preparation ef plans and diegrame of the building te be ereeted by 
the defendsnt. Pinlntiffe claim the work wae done under o epeeial 
eontract which they vere prevented from fully vertorming by the 
wrongful act of defendant. “he court there eald (p. 494): 

"fae authorities cited by plaintiffs' counsel certainly 
Sustain tae pesition that, “here one party is gality of a failure 
te perfora his part of « special sgreonent, which prevents the other 
party from perforsing Sie part of the goutract, the latter may 
gbandon the contract and bring amguspeit for what he has done under 
it, whenever teat action sight be mainteined but for the special 
agreenent,* 

Defendants contend that the Judguent skeuld be reversed 
beenuse the verdict of the jury ie sgaimet the monifest weight of 
the evidence, Plsintiff Rienerd {. Sehwidt testified that hin firm 
Was employed by defendants te verforn architectural eervices on the 
two buildings, for whieh plaintiffs wore to be paid 6% of the cost 
of the bulidingse; thet the contract was oral. Three of the defend 
ants, Zugene Huguclet, *iliiam duguelet and James Guguelet, testified 
that the contract was oral and that 44 wae ogreed that plaintiffs 
were not to be paid fer their services unless they seeured some 
person who would lend sufficient funds te defendants to pay fer the 
apartment building. ‘The evidence shown that pisintif? Kichard i. 
Sehmidt wae « director of the Cosnepolitan State Bank; that he 


‘talked with defendants as te the nature and extent of their property 
@nd the encumbrances thereon, wid on February 6, 19256, wrote 
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letter on behalf ef plain tiifs te defendante in which he enclesed 
"two copies of the financial set-up” of the prosesed apartment on 
Walton Place, ani coutinuing said, “I will submit a sepy te Mr, 
Gustave ¥, Fischer, president of Commesolitan State Bank, on 
Tuesday merning wad advise you of Fis optnion prowptly upon ites 
receipt,” And on the next day Genwidt, on behalf of ais company, 
wrote ancther letter to defesdaite in while it «as said: "The 
writer submitted o financial set-up fer the prepesed apartaent 
house amd addition te your garase ta dr. Fiseher and the other 
direetors of the Gosnepoiiten Jtate Sank thie morning and they 
agreed to investigate the matter further, tr. Fiseher wili tele. 
phone to yeu coneerning fimaneial detaiin. jie may slao wish to 
have you esil him. *** e auggeat ‘hat you take the biueprints 
with you when you call on kr. Fieokher, eniy, hKewever, to indicate 
to him that we are giving the matter serious thought, “ 

June 13, 1986, defendant Sugene juguelet and wife executed 
a trust deed om the preaiaee te the bank to secure & loan ef $500,00 
July 20, 1928, plaintiff Senuidt, for his firm, wrote defendants 
saying: “Inusxuch ag you mo doubt wieh to be fully informed cone 
eerning the basis of our charge tor proteseionei services, vé have 
prepared the enclosed letter. ihe printed section aay seem Tormid- 
able, but its use is a convenience aud indicates custom, 

"If you find same satisfactory, please sign both copier 
and return carben copy to us.“ Miclosed wae the Letter or written 
contract wileh was in the fore of a letter from defendants to 
Plaintiffs, in which it was stated: ‘“Insemch as you have directed 
us te proceed with the preparation ef plane for your prepoeed addle 
tion te your garage at 908-916 Huguelet Place, and siso the plane 
for your proposed apartuent building st 65-65-67 5. Walton Place, 
it seome desiravle to confirm our verval agreement for our services 


on this work, *** You shall pay us for eur services on this work 
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a fee of eix per cent of the total ceet of the comsleted buildings,” 
Befendants received tiie contract but it wae never aligned by them. 
And plaintiff Sehmidt testified tuat he never speke te any ef the 
defendants afterward an to why 14 mad net been signed by them and 
returned. Defendant Sugene Nugueiet testified that he reeeived 


this contract in July, 1928, aid that shortly thereafter he saw 





plaintiff Sehuidt at the garage and trey had a conversation sbeut 
the contract; that they were alone, “(. What, if anything, was 
said about this? (tne contract.) A. I ead, ‘ir, Genadat, I 
get your tro contracts there,’ wii ft ssid, "thet is net aeeording 
to our agreement.’ ‘Oh,’ Ke oaid, ‘that ia jJuet a form coming 
through the office,’ I mid, '4i) right'*; that ne still had the 
contract but if wes never simgmed, 

Ernest A. Sehmidt, whe represented the general contractors 
on the work, vig. Schmidt Bros« Construction Company, and whe was 
moet related te plaintiff Sehmidt, caliesd by the defendants, testie 
fied that he hed « conversation with gleintifr Kiehurd &. Seneidt 
at the lstter's office im 1928 at wnich ene of the duguelete was 
present; tisat he taiked with Scimiidt afterward ot the garage; thet 
he was preparing ¢stinates for the exeavation work; that the talk 
Was mostly about the wenstruction. The substances of one of these 
conversations was, - *Senwidt (pieintiff) talked to us about the 
SONSERUETIOn and getting the costs down amd he said that he was 
arrenging for the lean or hed arrenged for the loan and it wes — 
question of getting the enets ef the econetruction on a basis where 
the owner eould make returne of the investment;" that he told 
Sehmidt that they hed been premised the verk of constructing the 
apartment building; tet they were endeavcring to keep the costs 
dom and that slaintiff Schaidt said they were all interested in 
keeping the costs down "because the finencing wan taxen care of, 
there was ne question about getting the money;" that some of the 
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defendant owners were present at the time; that we should go ehead 
with the foundations until the plans kere finiahed rer the sup er- 
structure; “i do not reesil any epecifie renarke there, but thet 
everything war set te go, the Pivances and everything, “ 

Sugene duguelet teetified that plaintiff Venmidt tela him 
he had arrange’ for a loan at She bank and fer Adm and hie wife te 
eome over and sign a Bertgage ao that the money would be available 
amd that they did ao, and 9300,0600 wee made available ae abeve state. 

sauce Haguelet and Viliias *, Augueiet, twe of the def end+ 
ants, sino testified that they were cresent at the conversation 
between plaintiff fcimidt sand thelr brotuer Gugene at the time the 
ePal contract was made, ond that Sommidt esid he would get abl the 
money that wae needed for the garage ond the apartwent building, 
and unless he did so plaintilfs weald wot be paid vor their services, 

The evidence alee shows thet defendants for many years were 
well esequainted with tr, Yischer, eresident of the Coanmppelitan 
State Bank, and had beer doing business with that bank for many 
years; that they depesited the meneys received fro their garage in 
the bank, which sometimes ran from 99000 to $6000 a month; that 
they had borrowed on previous occasions seme $0,000 which was meq 
eured by & mortcage on the property in question. 

there is a greut deal of other evidence in the record, 
whieh we have earefully considered but whien we tilmk unnecessary 
te getail here. Usen w oareful consideration of all the evidence 
we are ef opinion it ie clear that slaintiff dehmidt was endeavoring 
te help defendants in eecuring the money with which to pay for the 
cost of the buildings, snd that hie work was not, in fact, cone 
fined te the drawing of plane and specifications, 

The court told the jury, “the defendants claim that the 
employment was on condition that the plaintiffs were oot to be 


paid unless the plaintiffs seeured a losy for the defendants ade 


quate to construct the apartment building and to pay for the 
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arehitecturai services, the pluintiffe deny that the enple;went 
was on such 4 condition,” « and that unless it found that plain- 
thifs had proved their version of the agrewnent by the greater 
weight of the evidence the verdict of the jury should be fer the 
defendants, by ite veriict the jury found in favor ef plaimtist's 
amd Upon « careful consideration ef ail the evidence, we are unable 
te say the verdict is agsinwt the maniiest weight of the evidence. 
In these clreunstences we are net *arranted, under the iaw, in 
disturbing the yverdlet. 

But the defendants further contend that the court erred in 
e@mitting evidence on the part ef plaintiffs over their objection. 
The complaint is that the sourt erred in admitting plaintiffa' exe 
Bibite 19, 2, 21, 88, 33, 27, 38, 42 and 41. Exhibit 19 le a re- 
eeipted bill for 34,600 and Hxbibit 26 one for 3499.98 for services 
rendered by plaintiffs for defexdents in connection with the garage. 
Im support of their contention that these were iseropariy aduitted 
over thelr objection, deferdants say that the value of the services 
rendered plaintiffs in commection with the garage wae wholly isma- 
terial d¢cauee there wee me qucetion invelved as te that buiiding, 
and that the adciselen of theee exiibite tenied to mislead the jury. 
We think this contention cannot be sueiuined beemuse the oral con- 
trast entered inte betwem the parties provided that plaintiffs 
should render the architectural services for bots buildings and, 
seeording to defendants’ contention, were to seoure the lean of aut} 
ficient soney te pay for the coat of both, ond seeeasarily evidence 
as to both buildings wae in the case, 

Exhibit 7. is a set of plans for the censtruetion of the 
apartwent building; Exhibit 22 wae specifications fer masonry and 
ether work on the proposed building; ond Mxaibit 25 contained speci- 
fieattone for pipe, mechasical trades aud electric work to be used 
in the construction of the apartment buliding. ‘the objection was 
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that they did not appear te be the original er best evidence, and 
that these documents would tend te Read the jury te believe that & 
vast amount of werk had been done by plaintiffe on the prejeet, 
Since these <ecusente were evidence of some of the services per- 
formed by plaintiffs on the spartient buliding, we think they were 
properly admitted in evidence, Plaintiffs were seoking te recover 


the reasonable vaiue of the services they hed performed and theree 





fore they had a righi te show the +ork that wae done, 
Exhibit #7 was a tabulation ef bide received from a nusber 


of contractors by plaintiffs for the sonstruetion of the buildings, 





Plaintilfr Geumidt testified that thin tabulation ean prepared in 





| the presence of deferndunt Sugee cuguelet, when the bids were 
epened. Ye think there wae no orrer in adwitting it in evidence. 

Bahibit 34 wes on office memorandum made in plaintiffs’ 
office by one of plaintiffa’ sffice men. It purports to be o 
memorandum of a conferenee held in plaintiffe' office on the apart- 
ment building, concerning bide received from sontracters, in this 
exhibit 4t ia ateted that slaintiffn were authorised to advise C.A. 
Eleoster, the contractor, “that subject to ‘their Kuguelet Sres. 
completing satiefactery financial arrengenente regarding building 
lean, contract would be awarded to kr. Klocater for the construce 
tion of the building.'® the objection is that it wae a self. 
serving menorandum wade by one of the pinintiffs' own agente and 
therefore inadwiasible. ‘fhe evideuee shewe that a copy of this 
menorandum wae sent to Buguelet Bros, and they admit its receipt. 
We are of opinion, therefore, that it wae sdwiseible as it might 
tend te bring to defendants' notice that plaintiffs were taking 
the pesition that defendants were required te procure the lean te 
Secure the ereetion of the building. 

Bxnidbit 40 wos also an office memorandum made by one of the 


Plaintiffs’ empleyees snd adiressed to plaintiff Richard &. Schmidt, 
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in which it wae etated that Mr. Mayer, another of plaintiffs! ex. 
pleyes, adviced the employer making the memorandum that defendant 
Bugene Suguelet hed telephoned that he had not yet cowpleted finan. 
cial arrangeaents fer the buliding leam and that the further driving 
of piles fer the spartsent ouiiding should be stepped. hie wae 
obvicualy a self-serving declaration ond clearly dnedwiesible if a 
proper objection hud been aude. Tae menerandum had not been seen by 
or brought to the attention of any of the defonduits, Then 4+ was 
offered eoxnesl fer ef endante objected ~ “I object te this Line 

of statezent that coungel is saking about what it is. The doeu- 
ment epeak for iteelf." After seme further collequy between court 
and coune@#l, sounsel fer defendant objected that it was inadmissitle 
beesuse the answer eanile4 fer a conclusion. The objectien new con- 
tendes for, navely, that it wae a self-serving declaration, wae in 
no way made om the hearing and 14 ia slementary that the objection 
eannet be wade fer the firet time in thie court. 

Bxnibit 41 is alee an office memorandum wede by one of 
plaintiffs! employece in plaintiffe' office, It was addressed to 
Richard E, Schmidt. In thie memorandum it wae stated, “Kr. Huguelet 
advised Ay, Mayer (Pluintiffs' employee) thet nething definite had 
Beek decided regarding the buliding lean." When thie exnibit was 
offered, couwieel for defendant stated: “i will have to make an 
objection te that office meme if the court plesse," Counsel for 
plaintiff asked, "Will you state what it ie wr. Sehmidt?” Counsel 
for defendant, *I object to that question.” ‘The Court, “He may 
answer." The witness then anewered that it was an office mes@ran- 
dum made in plaintiffa' effice. the document wae offered and 
eounesel for defendants stated, “I meve that testimony be stricken, 
just the offer relative te Exhibit 41.° The motion was overruled 
an4.the exhibit admitted. Fron the feregoing it appearea that 


Re specific objection was pointed out and it cannot new be urged 
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that it wae a relfeserving decloration au? therefore inadmissible, 
Mereover, 2xhibit 41 wae afterward introduced by defendants, Ob- 
viously they are now in no oositien to coviplain that this exhibit 
was erreneously admitted, 

If the proper objections had been made, obviously these 
memoranda, sade by some of gplaintlife! asoleyees im plaintiffs! 
office, whieh were of « self-serving nature and whieh had net 
been brought to the attention of 4efentants, were clearly inadAmio- 
sible. 


ehjection was pointed sut om the Hearing, an¢ such objectione are 


be Cney, £35 fii. S72. Bat nO suaeh 





not now available to dafenvants, 

Plaintiffs tn clesing tueir proot culled plaintdiy kichard 
®, Sebmidt im rebuttai. de wae agked by plaintirfe' sounsel 
whether he had stated te Bugene Suguslet or any of defendants that 
if ke 414 not escure a loun For them there would be mo charge for 
plaintiffu' srehitecturad serviess. He anewered, “i never said 
that. That story te « corgiete fabrication.” Counsel fer defend} 
ante, *I ask that ‘the «iawer te wtriezen out as net responsive te 
the question." ‘The Gourt, “It may stand. **** Ceunsel for de- 
fendante, "Deen the Court mean te say that hie conciusion that it 
im a lie, = complete fabrivation, etands?* ‘The Court, "Yeo. * 
Complaint ia made that this setion of the eourt wae erroneously 
prejudicial, that it wae for the fury te deteruine where the truth 
lay on this vital question, aid tust the court, by ite ruling, 
gave ite endoresnent to the witness’ testinony when he aaid the 
story was « complete fabrication. Under the procedure in this 
State 14 is obvious that the ruling of the court wae wrong, wut 
it is not every error that wili warrant a reversal of the judgment, 
The witness, Sehmidt, tad previously testified that the agreenent 
between the parties was that plaintiffs were toe be paid for arehi- 


tectural services wich they were te render without condition. 
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This was in direct conflict with the testimony of the three iugue- 
lets, a8 stove stated, Ye think the jury usderstood the dees 
clearly, aid while the ruling wae erroneous we think it was net of 
euch a character, in view of the record, as to warrant ue in die- 
turbing the judgaent, 

Phaintirr Richard 2. Schmidt testifies av te whet was sald 
and done in many partiivlare, refre@iing hie reeoliection from hie 
diary, ond then hio diary wasn admitted in scerreboration of hia tes 
timony, the diary, 1f obfected ic, would have been inudwiasible. 
Kech v. Pearson, 219 Lic. 466, ahd sut-orliles there oited. 

Defendants furtner contend that the court erred in over- 
Tuling their setion for a new trialh for the reason thet the verdict 
was not properly returned by the jury inte eourt. The record dise 
eleses that when the jury retired to consider ef ite verdiet it 
was agresd in eren court that when the jury reached on agreement 
it might return 4 sealed verdict and be permitted te then separate, 
and an orier wan entered accordingly on the 27th of hovember. Some 
time after the adjeursment ef court Yer that any the jury delivered 
ite signed and sealed verdict, apperently to the clerk or bailiff, 
ana on Kovexber 23th the verdict was presented te the court, 
opened snd read, but the mewbers of the jury were not present, 
Thereupon counsel for defeidante objected to the entering of the 
verdict because he wished te poll tne jury. This ebjection was 
overruled, the court stating he undereteod thio srecedure to be that 
when it was agreed & eealed verdict might be returned, it was une 
necessary for the mexbers of the Jury te . be present in court. 
Four days afterward the court again summoned the mesbers of the 
jury and they appeared in open courton December let, when abl 
partice were present. “he court stated that he had summoned the 
Jury back eo that eounsel ror defendants wight heave « chance to 
Poll thes. The verdict wne again read and the court addressed the 
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jury and said, “Ie this your verdict, gentlamen?” and the jurors 
replied that it was. The eourt then saked defendants' eouneel if 
he desired to poll the jury individually. Counsel replied that he 
aia not want to waive any of his rights and that he would net then 
peli the jury. The jury was then discharged. hile the meaubers 
of the jury should have retarned om Aovember 24th, whon their 
verdict was opened and reac,in view of what took place as above 
stated, tide was but an irregularity which we think di4 not pre- 
Judielally affect defendants. Clovelsad, Cineipnoti, chicago & 
2, Komaghan, 140 Lik. 474, 

Panintairfe claimed more than $23,000. The fury returned o« 
verdiet for @16,500. Fithout going inte ceversl items of plain- 
tiffs’ elaic: in detail, we think defendants canuet scorplain bee 
eause pleintiffs ai¢ net receive ail tint they were claiming. 

The fudgrent of the Circuit ecurt ef Cock county ie 
affirmed, 

JUDCKERT AFFIRRED, 


MeSurely, P. 7., ond Katenett, J., corour. 
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(HE PYLE-NATIONAL COMPANY, )  w&ror to A 
a corporation, ⸗ 
(Complainant) Defendant in Error, CIRCUIT COURT 


Ve 
COOK GOUNTY. 
GEORGE RACKY, et ale, 


| © OO T A 
(Defendants) Plaintiff in Error. _ 2 Ow J 4. 6 8 J - 
Opinion filed Nov. 20, 1935 
MR. PRESIDING JUSTICE HAL, DELIVERED THE OPINION OF THE COURT. 
On November 10th, 1933, 4 decree was entered in the Circuit 
Court of Cook County in a proceeding brought by complainant to 
foreclose a mortgage trust deed on certain real estate, given to 
secure the payment of a series of notes aggregating the sum of 
$19,000.00. An answer to the bill was filed by the defendant, 
George Racky, and the matter was referred to a Master in Chancery 
to take proofs and report hie findings. The Master made his 
| report and found thet there was due complainant for the debt and 
Costs, the sum of 919,999.21, which, together with the solicitor's 
fees allowed, amounting to 1,100.00, made a total of $21,099.21. 
Objections were filed to the Master's report, which were overruled, 
The objections taken before the Master were allowed to stand as 
exceptions to the report. Upon a hearing by the court, the excep- 
tions were overruled, and a decree entered finding the amount due, 


as stated, and ordering the sale of the property. By the writ of 


















error herein, defendent, George Racky, seeks the reversal of this 


decree, 
By the answer of this defendant, he alleges that complainant 


| 4s organized under the laws of the State of New Jersey ond he admits 
. the execution, delivery and ownership of the notes, as alleged in 

| the bill but states that he does not odmit that complainant has 
been authorized to do business in Illinois, and avers that the act 
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of complainant in taking end receiving the mortgage is ultra vires, 
contrary to the laws of this State, and thet Complainant hes no 
right of action, 

The Master found among other things, that the complainant, 
the Pyle-National Company, a Corporation, has a valid and subsisting 
lien upon the mortesged premises for the totel amount due and owing 
to it as aforesaid; and th-t the rights and interests of all the 
other parties to the cause in and to said premises are subsequent, 
subject and inferior to said Complainant's lien under its trust deed, 
and that complainant is entitled to foreclosure of the trust deed, 
and to have the mortgaged premises sold under the direction of the 
Court for the purpose of satisfying its said lien; that the Pyle- 
National Company, is & Corporation incorporsted under the laws of 
the State of New Jersey; that ite cherter was filed in the Secretary 
of State's Office of the State of Illinois on January 2ist, 1897, 
under the name, The Fyle-National Electric Headlight Company, which 
has since been changed te the Pyle-National Company; that the eorpor- 
ation is empowered to purchase or otherwise acquire, and to hold, 
sell, assign, transfer, pledge, exchange or otherwise dispose of 
bonds, mortgages, debentures and obligations, and to exercise in 
respect to all such preperty any and ail the rights, powers and 
privileges of individual owners thereof, On August 31, 1897, plaintiff 
was licensed to do business in the State of Illinois for 99 years 
from August 31, 1897, Wo question is raised as to the extent of the 
Charter powers conferred upon Complainant by the State of New Jersey, 
nor is objection made as to the Master's finding in this regard, 

AS we understand it, defendants! contention is that because 
the mortgage is owned and held by a New Jersey corporation, it 
Cannot have the relief prayed, and that because Complainant is such 
foreign Cerporation, the act of "taking of the mortgage" by it is 
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ultra vires. It is admitted thst the complainant invested its 
money in this mortgage and the notes for which the mortgage was 
given as security, thet the debt is due and unpaid, and it is not 
denied thet complainant has the power, under its charter, to invest 
its money in notes and mortgages, 

By "An Act to eneble corperstions in other states and 
countries to lend money in Iliinois to enforce their securities and 
aequire title to real estate as security", approved May 34, 1897, 
(Gahilite Illinois Hevised Statutes, 1933, Chapter 32, Paragraph 
299, Section 1) it is provided that: 


“Any corporation formed under the laws of any other 
state or country, and authorized by its charter to invest 
or lean money, may invest or loan money in this State. 

And any such corporation, that may have invested or lent 
money as aforesaid, may have the same rights and powers 
for the recovery thereof, subject to the same penalties 
for usury, 2s private persons, citizens of this State; 
and when a sale is made under any judgment, decree or 
~ power in a mortgage or deed, such corporation may purchase, 
in its oorporste name, the property offered for sale, and 
become vested with the title wherever « natural person 
might do so in like cages: —— however, thatall 
real estate so purchased by any such corporation in satis- 
faction of any such Liability or indebtedness: shall be 
offered at public augtion, 2+ lezst once every year, at 
the door of the court house of the county wherein the same 
may be situated, or on the premises so to be sold, after 
— notice thereof for st lesst four consecutive weeks 
gome newspaper of general Girculation, published in 
said county; and if there be no such newspaper published 
therein, then in the nearest adjacent county where such 
newspaper is published; and said real estate shall be sold 
whenever the price offered for it is not less than the claim 
ef such corporation, including all interest, costs, and 
other expenses: And, ded, further, that in case such 
corporation shall not, within the period of five years 
after acquiring such title, sell such lands, either at 
public or private sale, as aforessid, it shall be the duty 
of the State's Attorney to proceed by information, in the 
name of the People of the State of Illinois, against such 
corporation in the circuit court of the county within 
which such land so neglected to be sold, shall be situated, 
and such court shall have jurisdiction to hear and determine 
the fact, and to order the sale of such land or real estate, 
at such time and place, subject to such rules, as the court 
- @hall establish." 
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The statute cited by us is not mentioned in either of theelaborate 
briefs filed in the cause. 

in view of the powers granted to the complainant sorpora- 
tion and of the fact that it is licensed to do business in Illinois, 
and that there is an entire absence of any legal or equitable 
defense, we hold that the defendants! contentions are without 
merity and thet the decree of the Circuit Court of Sook County 
should be and it is affirmed. 

AFFIRMED, 


«HEBEL, J. Concuas, 
7 DENIS. Bo SULLIVAN, de DID NOT TAKE PART. 
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JOHN CUMMINGS LINDOP REAL ssTATE, “APMAL FROM is 
InG., a corporstion, | ve 
(Plaintiff) Appellee, 

CLACULT COURT | 


Ve 


BERWYN ODD FELLOWS TEMPLE ASSOCIATION, 
a corporation, COOK COUNTY. 


(Defendant) Appellant. E27] 4.6 3 
Opinion filed Nov. 20, 1935 — I 
ERED THE OPINION OF THE COURT. 





MR. PRESIDING JUSTICE HALI, DELIV 
On Mareh 29th, 1932, a judgment was obtained in the court 


of a Gook SJounty Justice of the Peace, by Joun Cummings Lindep 
Real Estate, Inc., 2 cerporation, plseintiff, against Berwyn Odd 


Fellows Temple Association, a corporstion, defendant, for the sum 


ef $330.00 and costs of suit. An appeal bond of the defendant, 


approved by the Justice of the Peace, before whom the case was 
tried, together with a transcript of the proceedings of the Justice 


of the Peace, was filed in the office of the Clerk of the Qirouit 


Gourt ef Cook Sounty on April 2lst, 1932. On May 13th, 1932, 


Joseph MH. Schachner filed his appearance in the Cireuit Court as 
On August Sth, 1932, the following 


attorney for the plaintiff. 
Slerk of the Sireouit Court 


decument wes filed in the office of the 


of Cook County: 
SOIRCUIT COURT OF COOK COUNTY 
JOHN CUMMINGS LINDOP RUAL ESTATE OOP, Gene Noe B 240221 
Vee 


BERWYH ODD FELLOWS TEMPLE ASSN. 


fo Byron C0, Thorpe 
Attorney ge Selicitor) for 
You are hereby notified that John Cummings Lindop Real 
Estate Corp. desires the above entitled case to be 
upon the trial calendar snd shall file this 
notice for the purpose pursuant to the rules of the Court, 


; Jos. M. Schachner 
Attorney for Plaintiff 
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Received a copy of the above notice this 8th day of 
August As De 1933, 

Byren 0, Thorpe 

Attorney for Defendant G, ve 


STATE OF ILLINOIS 


COUNTY OF Goox } Ss 


In the Circuit Court of Cook County 

José¢ph H. Schachner, being duly sworn deposes and seys 

that he is the attorney of record for the Plaintiff in 

the above entitled cause thet he has esused the notice 

for trial to be served upon Byron C, Thorpe, attorney for 

Defendant, that he is ready for triel in this cause and 

expects to be ready whenever this csuse shall be reached 

for trial, 

Joseph U. Schachner 

Sworn to before me this 

Sth day of August, A, D. 1932, 

Millard 0, Lindsey, Notary Public,’ 
The record does not indicate when the cause was placed on the trial 
calendar of the Cirevit Court, but in the petition filed by defendant, 
hereinafter referred to, it is recited that it was on August 9th, 
1952, that this took place, This is not denied. 

On September 20th, 1932, Cheney, Evang & Peterson entered 
their appearance in the Circuit Court of Cook County as attorneys 
for defendant, 

On April 5th, 1934, the following order was entered in the 
Sireuit Court: 

"This cause being called for trial and the defendant 

failing to prosecute its appeal in this behalf, on motion 
of the attorney for the plaintiff, it is ordered that said 
appeal be and the same is hereby dismissed at defendant's 
costs. Therefore, it is considered by the court that the 
Plaintiff do have and recover of and from the defendant, 
Berwyn Odd Fellows Temple Association, its costs and charges 
in this behalf expended, and have execution therefor," 

On July 6th, 1934, defendant, by its attorneys, Cheney, 
Evans & Peterson, filed a written motion in the Cireuit Court wherein 
and whereby it was moved that the order dismissing the appeal in 
the cause for want of prosecution, be vacated, and that the judgment 
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entered therein be set aside, and as groynds for such motion, 

allege the following: that the transeript of the Justice of the 
Pesce, from whom ssid appesl wes taken, was filed in the office of 
the Clerk of the Cireuit Court by the said Justice of the Peace, 

and that Cheney & Peterson entered their appearance as attorneys 

for the defendant therein; that thereafter on, to-wit: the Sth day 
of August, 1932, the seid cause was placed on the trial calendar 
upon & certain notice addressed to one Byron G. Thorpe, as attorney 
(or solicitor) and thet no notice was given to the defendant, 

Berwyn Odd Fellows femple Associstion, or te Cheney & Peterson, in 
compliance with ‘ule 23 of this court then in foree and effect; 

that a copy of Rule 23 of said court is hereto attached and made 

& part hereof; thet the defendant has a good defense on the merits 
to the claim of the plaintiff, to-wit: that the defendant did not 
employ the plaintiff to render any service for the defendant, as 
alleged in plaintiff's claim, and that the plaintiff did not render 
under the defendant any service, as alleged in the plaintiff's state- 
ment of claim, and that, therefore, the defendant is not indebted to 
the plaintiff on the claim of the plaintiff, 

On July 9th, 1935, the court entered an order denying the 
motion to vacate the order dismissing the appeal, It is from this 
order that the sppesl herein is being prosecuted, 

Sections 1 and 2 of Rule 2% of the Circuit Court of Cook 
County provide: 

"The practice of preparing printed law and chancery 

trial calendars for the September term of each year is 
hereby discontinued, In lieu thereof each Judge shall 
Gause to be prepared from time to time as the exigencies 
of business require « trial calendar of causes assigned 
to him that have been noticed for trial in the manner 
hereinafter stated; and no cause shall appear on the 


trial calendar of any Judge that has not been so noticed 
\ for trial, 
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At any time after a cause is at issue either party may 
serve upon the other a notice to the effeet that he desires 
the cause placed upon the trial calendar of the Judge to 
whom it has been assigned. Such notice with proof or acknow= 
le nt of service shall be filed with the minute clerk 
of the Judge, or with the Clerk: of the Court during the 
summer recess, within five days after its service. In other 
respects such notice shall be governed by the provision 
of Ruke 21 so far ss applicable," 

It is suggested thet inaamuch as Byron 0. Thorpe, who was 
served with notice that the cause would be placed on the trial 
calendar, had tried the case for defendant in the Justice court, 
and recéipted for this notice as attorney for the defendant, that 
the notice given to him was sufficient. His appearance was not 
entered in the cause in the Girecuit Court and an examination of the 
record in the Circuit Gourt by plaintiff would have disclosed this 
fact. The defendant had appeared in the Gireuit Court ty filing 
its bond, 

In view of the fact that defendant was not served with 
notice thet the cause would be placed on the trial Calendar, as 
required by the rule of the Gireuit Court, we are of the opinion that 
the case was not properly on such calendar when it was Called for 
trial, and that the court wae in error in dismissing the appeal, 
The order dismissing the appeal, is, therefore, reversed and the 
Cause/remanded for s trial, 

REVERSED AND REMANDED. 


HEBEL, J, concurs, 
DENIS E. SULLIVAN, J. DID NOT TAKE PAR?, 
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PEOPLE OF THE STATE OF Ili, INOIS, 


(Petitioners) Appellees, | CIRCUIT COURT 





Va 
COOK COUNTY. 
GITY OF CHICAGO, a Municipal Corporation, 


(Respondents) Appellants. 2 8 I. A. 6 1 
Opinion filed Nov. 20, 1935 
MR. PRESIDING JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

This is an appeal from a judgment of the Cirovit Court 
of Sook County, by which the court ordered thet » writ of mandams 
issue forthwith directed against the defendants, Joseph P. Allmen, 
Commissioner of Police, Hobert B. Upham, City Comptroller, Edward 
d. Kelly, Mayor of the City of Chicago, and James A. Kearns, City 
Treasurer, commanding them to properly certify certain pay deducted 
from the salaries of the petitioners, and to issue, or sign, checks 
or warrants therefor for certain amounts as set forth in the finding 
of the court, which is a part of such judgment order, 

The petition in the cause was filed jointly by various 
police officers, who, in the petition are classified as "Sergeants", 
"Lieutenants", and "Patrolmen.* it is alleged that the petitioners 
who are designated under the classified Civil Service of the City 
of Chicago as "Sergeants", had the salary of each fixed by the 
Annual Appropriation Bill of the City of Chicago for the year 1931 
at the sum of $2,900 per annum; thet those designated under the 
Classified Civil Service of the City of Chicago as "Lieutenants", had 
the salary of each fixed by the Annual Appropriation Bill of the 
Gity of Ghicage for the year 1931 at the sum of 93,200 per annum, 
and that those designated under the classified Civil Service of 
the City of Chiesgo as "Patrolman", hed the salary of each fixed 
by the Annual Appropriation Bill of the City of Chicago for the 
| year 1931 at the sum of $2,500 per annum, 

It is further alleged thst on July 10th, 1931, the City 
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of Chicago adopted the following resolution; 


“Whereas, On account of the delay in the payment of 
taxes due to the reassessment of 1928 and its reduetion 
in loop valustions of over 9300,000,000, and the enormous 
interest charges whieh have accrued due to the borrowing 
of money in anticipation of taxes, and a skrinkege in other 
miscellaneous revenue, it is necessary to effeot savings 
wherever possible, spreading such sevings in an equitable 
manner; and . 

Whereas, The deduction of 14 dayat pay from each City 
employe working on a per annum, monthly, weekly or per diem 
basis will effect s saving of approximately 42,400,000; 
therefore, 

Be it erdsined by the City Couneil of the City of Chicago: 

Section 1. That the heads of Departments, Boards, 
Committees and Commissions be and they are hereby author=- 
ized and directed, except as otherwise provided in this 
ordinance, to deduct one day's pay from all :amployes, 
who are paid on a per annum, monthly or weekly basis, who 
do not work on Sunday and are paid for Sunday, for a total 
not to exceed fourteen Sundays during the period from 
July 12, 1931, to December 31, 1931, and for all such 
employes, who at times work on Sundsys but are given one 
day off in seven, to deduct one day's pay per week for their 
relief day for a total not to exceed 14 days during said period. 

Section 2. That all per diem employes ordinarily 
employed 7 days per week shall be employed during the period 
from July 12, 1951, to October 17, 1931, not to exceed 6 
days per week, those employes ordinarily employed 6 days per 
week shall be employed during said period not to exoeed © v 
5 days per week, and those employes ordinarily employed 5} 
one per week shall be employed during the period from 
July 12, 1931, to December 31, 1931, not to exceed 5 days 
per weeks 

Section 3. That all employes paid on a basis of a 
week's employment regularly comprising less than 7 days 
shall be allowed 3 day off per week without pay during 
the period from July 12, 1931, to December 31, 1931. 

section 4. That the Gommissioner of Police be and he 
is hereby euthorized and directed te deduct one day's pay 
from the members of the Police Department, designated as 
‘policemen’ and who constitute the police force of the 
City of Chicago, for their 1 day relief in 7, for a total 
not to exceed 14 days, during the period from July 12, 1931, 
to December 31, 1931. 

Section 5. That the Commissioner of Fire be and he is 
hereby authorized and directed to deduct one day's pay due 
all employes of the uniformed renk in the Fire Department 
for 1 day of their relief each week, for a total not to 
exceed 14 days, during the period from July 12, 1931, to 
December 31, 1931"; 


that pursuent to this ordinance of July 10th, 1931, the Commissioner 
of Police, after the month of dune, 1931, deducted pay for 14 days 
from the salary pay cheeks of each of the petitioners without his 
consent; that the comptroller refused to certify payment for the 
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game 14 days to the city treasurer, and that the treasurer refused 
to pay petitioners for the 14 days, although the petitioners had 
ali performed the usual, customary and required services during 


such time. It is also allezed thet the ordinance of July LOth, 1931, 


was illegal and invalid, 


The prayer of the petition is that as to the sergeants, 
the defendants be commanded to certify the pay of the reletors for 
the 14 days deducted and withheld from their reppeotive pays during 
the last half of 1931 in the sum of $111,30 each; that as to the 
lieutenants, each the sum of “122.78, and as to the patrolmen, 
each the sum of $95.90. 

After a hearing, the court entered the order that the 
amounts alleged to be due to the various persons, ae set forth in 
the petition, and found to be due, as to each individual petitioner, 
be paid, and that warrants on the freasurer of the City of Chicago 
should be drawn by the proper officers which were named, for the 
various amouts found to be due, 

Various defenses to the action were presented, but the 
one upon which defendants seem principally to «rely, and which we 
deem worthyof serious consideration, is thet the petition of the 
plaintiffs is insufficient, because it does not allege that at 
the time of the filing of the petition there was 2 sufficient fund 
approprieted for the payment of the deductions from petitioners' 
salaries to pay the seme, and cite many cases in support of this 
Contention. It is also insisted that petitioners must show that 
there were sufficient available funds st the time the petition 
was filed. The allegation in this regard, and ss to these 
questions, is as follows: 


* snd oners further represent that st the time 
Overine the peri when the monies so deducted from 
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of Police, of — —— — ‘members, ——— game were 
illegally diverted or misappropriated from monies 
appropriated, without any fault on petitioners! part, but 
that defendents hereinafter named have failed and refused 
to make thé necessary provision for and to pay the 
same, although often requested se to doe 
As we read this alleg»tion, we construe it to charge that the 
funds to pay these petitioners had been appropriated and were 
available at the time the petition was filed. The cause was heard 
upon the petition and the answer thereto, and considerable testimony 
was taken on the question as to whether or not there had been 
sufficient funds appropriated for the purpose of paying the full 
amount of petitioners!’ salaries, 
Harry Me. Doyle, Chief Vlerk of the Yomptroller's Office 
of the City of Chicago, testified in substance that the statement 
teken from the Comptrolier's book of the appropriations and expen- 
ditures for the year ending December @lst, 1931, shows thet for that 
year, the amount appropriated for the police department was 
$15,741,105.99, the amount expended, 415,262,126.64, and the amount 
of the appropriation uwnexpended wes [478,979.35, whieh, from all we 
@an gather from the record;, was in the corporate fund of the City 
of Chicago. On cross-examination, this witness was asked this 
question: "Q. Ase to the unexpended balance, did that inelude the 
| deductions that were made under the July 10th ordinance?" An 
| objection vas made to this question by attorneys for the defendants, 
| which was sustained by the court. The witness was then asked this 
question: "“Q. Wow, you have been reeding from the corporate fund, 


now, is that it, of the City of Chicago?" "A, Yes." "Q. So tient 








that money which was unexpended just remained in the corporate fund 
of the City of Chicago?® "A. I cantt answer it that way." 
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This testimony indicates thet the whole amount of salary 
for these various petitioners had been appropriated, and that there 
were ample funds available with which to psy the entire amount of 
the balance due on these salaries when the petition was filed. If 
this were not true, the defendants could readily have shown such 
fact, whieh they did not do. 

Upon the showing made, we are of the opinion that the 
court was justified in ordering the writ of mandamus to issue, and 
the judgment of the Cirouit Court of Cook County is, therefore, 
affirmed. 

APPIRMED. 


HEBEL, J, 6@NOURS 
D. BE. SULLIVAN DID NOT TAKE Past, 
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WILLIAM E. BORG, et al,, | KEPEAL FROM |" 


(Plaintiffs) Appeliants, f | | 

OSCAR F. FISCHER, et al., ee | : 
(Interplesders) Appellants, COOK SouUNTY, 
282 134. Ray 
HARRY FINEGOLD, 

(Defendant) Appellee, 

Opinion filed Nov. 20, 1935 

MR. PRESIDING JUSTICE HALL DELIVERED THE OPINION OF THE CouRT, 

Suit was brought by plaintiffs against defendent in the 
Circuit Court of Cook County in an action of replevin to recover 
possession of certain notes, which one Harry G. Stern had hypothe=- 
cated with defendant as security for the loan of 52,000.00 obtained 
by Stern from the defendant. The judgment was for defendant. 

The affidavit filed with the declaration in the cause 
recites in substance that the plaintiffs, William E. Borg, We Be 
Prickett and Harold A. Tubby, as 2 committee for the protection of 
holders of notes sold through the Citizens State Bank of Chicago, 
were lawfully entitled to the possession of such notes, (describing 
them), and thet on April 18th, 1933, the defendant, Harry Finegold, 
together with Julius L. Handelman and John Doe wrongfully took, and 
wrongfully detained, the ssid goods and chattels. 

Defendant, Finegold, by Julius L. Handelman, his attorney, 
filed various pleas to the declerstion, the substance of which is 
that Stern, who we infer was also a member of the committee referred 
to, was the owner and holder of the notes in question and lawfully 
entitled to possession of the same, and that on April 18th, 1933, 
Stern borrowed $2,000.00 from the defendant, Finegold, and deposited 


$20,000.00 of these notes as security for this loan. 
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The record indicates that various persons had purchased 
notes secured by mortgages from the Citizens State Bank of Chicago, 
and that this bank closed and cessed to de business in Mey, 1932, 
The committee referred to seems to have been self-appointed, and 
its function was to procure their notes from various of these note 
owners, for the purpose of protecting the holders as far as possible 
in their properties. ‘Stern, as a member of the committee, acted 
as its seoretary and kept the records of the committee. 

A number of these notes were deposited by the owners with 
the committee, and Borg, one of the plaintiffs, testified in sub- 
stance that when the notes were so depositéd, they were turned over 
to Stern, who gave a receipt to the owner for the same, and that 
Stern, as already stated, hypothecated 920,000.00 of such notes as 
security for the loan mentioned, 

The various owners of the notes filed an interpleader in 
the cause, in which they set forth their ownership thereof, Stern 
defaulted in the payment of his note to the defendant, and is a 
fugitive from justice. 

The defendant, Finegold, testified that on April 19th, 1933, 
he made the loan to Stern, ac alleged. Ye further testified in sub- 
stance that prior to that time he hed never done business with Stern; 
that he first met Stern with a man by the name of Weinhouse, who 
requested defendant to make the loan; that Weinhouse told the 
defendant that Stern was in the business of buying and selling bonds 
and that these notes belonged to him, Stern; that at the time the 
loan was made, he, the witness, had only seen Stern two or three 
times; that Stern, at that time, gave the witness an affidavit to 
the effect that these notes belonged to him; that he geve Stern cash; 
that since 1930 he, the witness, had had no visible means of support, 
but was supported by his children; that he secured the {2,000.00 
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loaned to Stern from his daughter. The further testimony of this 
witness was to the effect that Stern told him thet there were some 
foreclosures on some of these notes, but that he, the witness, was 
not interested in that fact and that at the time he made the loan 
he knew that all of these notes were in default. Weinhouse was 
not produced as a witness, 

It seems to be agreed by the parties that at the time 
these notes were hypothecated by Stern, 46,000.00 thereof were due 
and unpaid, and thst the mekers were in default in a substantial 
amount in interest payments due on sll of them. After a hearing 
by the court without a jury, the court found that at the time the 
property was taken from the defendant by the writ of replevin issued 
in the cause, that the property was rightfully held by the defendant 
as security for the debt, amounting to 42,048,19, which included 
interest; that the defendant had suffered no damage by reason of 
the detention of the property, and it was ordered that if plaintiffs 
elected to and did pay the amount of the loan within twenty days 
from May 12th, 1934, together with interest thereon at 5% per annum 
until paid, thet then and in that oase the plaintiffs should have 
and retain the property, but that in default of such payment within 
the time mentioned, the defendant should recover of the plaintiffs 
the possession of the property by 2 writ of retorng habendo. The 
appeal is from this order, 

The Supreme Court in Feaweett, Isham & Go. ve Osborn, Adama 
& Go, 32 Ill. 411, page 424, announced the following doctrine: 

"The general rule of law, sanctioned by common sense, is, 

that no man can, by his sale, transfer to another the right 
of ownership in a thing wherein he himself had not the right 
of property, except, and this for the sake of sustaining the 
currensy, in the instances of cash, bank bills, checks and 
notes payable to bearer or transferable by delivery in the 


ordinary course of business, to a person taking it, bona fide, 
and paying value for it." 
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4 
The notes in question were made payable to bearer, so that it cannot 
be questioned but thet title therete could be sonveyed by one having 
authority to make such conveyance, merely by delivery. 

In Y. Me. C. A, Gymnasium Go, v. Rockford Netional Bank, 

179 Ill. 599, the Supreme Gourt said: 

"It ig well settled that such instruments (referring 
to promissory notes) endersed in blank pass by delivery, 
the endorsement being treated ss made to ench subsequent 
transferee; also, that the negotiability of commercial 
paper doés not cease with its maturity, but may still be 
negotiated by endorsement,® 

The evidence of plaintiffs! witnesses, which is not 
disputed, shows conclusively that Stern had no title to the notes 
in question, had no right to negotiate them, and that he had no 
Fightful custody thereof, exeept for the purpose of safe-keeping. 

In Merchants Loan & Trust Go. v. lielter, 205 I11. 647, 
Plaintiff brought =n action in trover in the Cook County Cireuit 
Court to recover damages for the unlawful conversion of 2 promissory 
note. Judgment for plaintiff was had in the Cirevit Court, which 
judgment was affirmed by both the Appellate and Supreme Courts, 

The nete in question was made payable to the maker, and by him 
endorsed, and was secured by deed of trust on real estate, The 
trustee in the deed, whe was the agent for the owner, held the note 
and deed for the purpose of collecting the interest. The custodian 
of the note, the trustee in the trust deed, pledged the note to the 
Merchants Loan & Trust Company to secure his debt to that institution. 
In that case the Supreme Court held that “where a note was freudu- 
lently put in circulation, *** it devolved on the pledgee or holder 
te show that it took the paper in good faith, for value, before 
maturity, in the usual course of business." Oiting Hide and Leather 
Bank v. Alexander, 184 111, 416, See also jjright v. Brosseau, 73 Ill. 
| S61; Charles v. Remick, 156 Ill, 327, and Hodson v. Eugene Glass Co. 
156 Til, 397. 
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The negotiable Instruments Act (Illinois State Bar Stats, 
1935, Section 72, page 2183), provides that “a holder in due course 
is a holder who has taken the instrument under the following con- 
ditions: (1) *** (2) Thet he became the holder of it before it was 
overdue, and without notice thet it had been previously dishonored, 
if such was the fact. (3) That he took it in good faith and for 
value. (4) That at the time it was negotiated te him, he had no 
notice of any infirmity in the instrument or defect in the title of 
the person negotiating it." 

The quéstion arises ss to whether or not defendant's knows 
ledge of defaults in the payment of 96,000.00 of the principal 
of these notes, and in the payments of interest on all of them, 
amounted to notice of dishonor, and whether, under the circumstances, 
defendant took them subject to any equities which might exist 
against them, and not in dus course. 
a ve Kirby, 108 Mass. 497, 





page 501, the court said: 


"If, as it is argued, it be true that the failure to pay 
interest ever as a matter of law amounts to a dishonor of 
a note, it can only affect one who has knowledge of that fact. 
Payment of interest is not always indorsed, and other evidence 
is.often relied on to prove it. ‘Yant of indorsement does 
not apprise the party, to whom such note is transferred, that 
there hes been no payment; and when the note is only taken 
aa collateral, and accuracy is not required in ascertaining 
the amount due for interest, the fact that overdue interest 
is not indorsed might have slight influence in putting the 
purcheser upon his inquiry. It has indeed been held by 
this court, that a note, the principal of which is payable 
by installments, is overdud when the first installment is 
overdue and unpaid, and is thereby subject to all equities 
between the originel parties. Vinton v. King, 4 Allen. 562." 


Section 59 of the Negotiable Instruments Act already 
referred to, provides that “every holder is deemed prima facie to 
be a holder in due course; but when it is shown that the title of 
Any person who has negotiated the instrument was defective, the 
burden is on the holder to prove that he or some person under whom 
he claims acquired the title in due course." 








eates® taf etate eloniifl) toa etaemyttent eidsltegen oft 
getuoo eubh at rob fori e" tedt @w@bivorq .(S8L1S ogeq ,8Y mottoeé , 


re 3 43 J 
—— aaiwo Llot edt tebas tnenwrtent ed? meist ead odw yao 4 
ai age 


asw tt etoted tt to teblod eat amsned ed tadT (8) see w — 
—E — Yiewelverq meed bei ¢i caac soltton tuodé tn bas 4 ·xpm 
tot bas dtist beog ai ti foot od tad? (®) otost out aon dous tL 
on bed od ymid of hetsttogen esw tt emt? est to teat? oo soulev 
to elttt ed? «2 tosteb ro tmomuttani odt at ysdwe liad yes ro eottom 
‘tL gatteaitogen noet9q odt 
Sweat eltmshacteb tos to redtedw of ee aceite notteonuo edT 
Inqtonixg oft to 00.000,3% to tmemysq edt of stinsteb.to ogbet 
esodt to [fs mo seotetal to atuemyeq odd mi bas ,aeton seeds to 
.aecastammortio edt tebe ,tedtedw bas ,tomodeld to eottom of hotnauoms 
. telxe tigim doidw aeltiuns yas od pootdus modt doot sashasted 
sSeruod exh af ton bas ymedtd taniags 
eVGh some GOL .yoeld -v goizewA dtyol to wnes Senoiteh al | 
tbhise ¢ryoc edt (108. ogeq 
yeq Of exrulfst edt tedt out? od #2 ,howgrs et ti es tI” and 
to tomedels s of stavome wal to ustiem & as TEeVO duszo : 
-to0st tant to woux aed ofw eno toette aso $f aks a ot 
sonebive radto eboetobai ayswla ton oi taki to 
peoh:- tnomeatohbai to tna wt evotg of ao betlox DAL 
tedt .borretenet? ei ston dove wodw of ,ytreq en? ood gal ores | 
aeist y{ao. al ston edt aety bas jdusiryod on on. ood ered? 
inistreces al betivpet don ef pe mre my es 
eorsini subyeve tedt toat oft ,tanrotat Ter #ab tavoms 
oft gaittua at somoutini tigile eved trigts pa er tom at 


vo Bled moed beobhal ead evilupal eld — * 
eldeyeq of doidw to [aqtoninxng edt ,otom a tadt , 





$088 


a 


et toomiletvent tert? sat bubrevo ef —2 we 

seitiups Liz ot tootdue — the et bas ,bieqow bas eybrevo 
“808 .weliA > palit s -eoliveq Leontgiro edt? meowtsd 
ybsotLe tos etnompteenl ees ett to C2 mottoom ti ( 


of give} gutwy bemeeb ef tebiod yreve" tedt sebivetq ,ot berretet 

to elit ent tedt maode.et 2h nodw tud jextvOo ene 
| edt ,evitooteh ean toemutteat odd betolsoyen 
o ‘deci cntear sae sone ecad put 
".ents00 oub ai oltié edd ber 





















We are of the opinion that in view of all the circumstances, 
ineluding the fact that defendant took these notes with knowledge 
that they were in default, he took them subject to any eauities that 
existed against them, when they were hypothecsted by him as security 
for the loan. The judgment of the Circuit Court is, therefore, 
ordered reversed. It is further ordered that judgment be entered 
here for plaintiffs to the effect thet they shall recover and 
heave possession of the property in dispute, 

REVERSED. 


HEBEL, J. AND DENIS E. SULLIVAN, J. coNcUR, 
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E. RAY GRANT, Guecessor Trustee, ) APPEAL FROM Ps 
(Gompleinant) Appellee, 
SUPERIOR COURT 
Ve 
RUSSEL] FIRESAUGH, Individuaily and GOOK COUNTY. 
as Trustee, ) 
yoo T A fe © 
(Defendant) Appellant. ) fs O &y hethe UO 3 2 


Opinion filed Nov. 20, 1935 
UR. PRESIDING JUSTICE HAL], DELIVERED THE OPINION OF THE COURT. 
On Feb, 7th, 1934, EB. Ray Grant, Successor Trustee, under 
a trust deed given to secure the payment of certain monies due and 
owing by one Antonio Bondi and paid to defendant, Russell Firebaugh, 
as the original trustee in the trust deed, filed a complaint in the 
Superior Court of Cook County, in which he alleged that ssid 
Firebaugh, aa such original trustee, had taken possession of certain 
described real estate, the same being the real estate conveyed in 
the trust deed referred to, and that while in the possession of the 
property, Firebaugh had collected the sum of 51,496.75 of rents, 
issues and profits derived from the property; thet on January 20th, 
1933, Firebaugh had resigned as such trustee and surrendered to 
Grant the premises described and sll rights, title and interest in and 
to the same; that theresfter Grant demanded of Firebaugh that 
Firebaugh render an account of all of the monies so alleged to have 
been collected, but thet Firebaugh retained the sum of $14,629.00 of 
such sum, and refused to surrender the same to Grant. Firebaugh 
filed an answer to this petition, and upon the issues joined the court 
on July 5th, 1934, entered a decree in which it found that Firebaugh, 
as trustee, on or about February lst, 1930, took possession of the 
property involved, operated the same, collected the rents and 
profits, and continued to do so until January 14th, 1933, and that 
during thet time he became possessed of the sum of 951,496.75 of 
i Tents, incomes and profits, from such property. The court further 
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found in this decree of July Sth, 1934, that Firebaugh had retained, 
and failed to account for, and still had in his possession, the sum 
of $14,629.00. In this same decree, the court ordered that Firebaugh, 
individually and as trustee, pay, or cause to be paid, to Grant as 
successor trustee, within ten days from the date of the order, the 
said sum of $14,629.00, with interest thereon at the rate of 5% 

from and efter February 28th, 1933, together with the costs of the 
suit, and that the court expressly reserved jurisdiction of the cause 
for the purpose of enforcing the decree, 

The record indicates th=t frequent demands were made by 
Grant upon Firebaugh for an accounting and payment of the amount 
ordered to be paid by the court, but thet the same remained unpaid. 
Thereafter, on August 4th, 1934, Grant filed «a petition in the 
Superior Court of Cook Gounty, in which he set forth the fact of the 
entry of the decree of July Sth, 1934, and the order for the payment 
of the $14,639.00 by Firebaugh, but that Firebaugh had failed to 
Comply with the decree in any part, and thet the sym of money mentioned 
was still due and unpaid. fhe petition prayed that Firebaugh be held 
in contempt of court for failure to perform and obey the deoree, 
and that he be punished for his failure in the regard mentioned. 

On August 4th, 1934, the court entered a rule on Firebaugh 
to show cause, within seven days from that date, why he should not be 
pinished for contempt of court for failure to obey and comply with 
the decores of the court entered on July 5th, 1934. On August 18th, 
1934, the court entered an order in and by which it adjudged Firebaugh 
guilty of contempt of court for his refusal to obey the decree of the 
Superior Court entered July Sth, 1934, and that he be punished for 
such contempt by commitment to and imprisonment in the Common Jail 
of Cook County, Illinois, and that the clerk of the court forthwith 
issue a mittimus directed to the Sheriff of Cook County, requiring 
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the Sheriff to forthwith take into Custody the said Russel Firebaugh 
and incarcerate him in the Gommon Jail of Qook Vounty, and keep him 
thus incarcerated until he sheuld pay the plaintiff, E. Ray Grant, 

as successor trustee, the sum of 914,629.00, as required by the final 
decree entered in the cause on July 5th, 1934, as amended, or until 
Firebaugh be otherwise dischsrged by due process of the law. It is 
from this order that this appeal is being prosecuted, 

On August llth, 1934, Firebaugh filed an answer and return, 
in which he alleged inter alia thet he had no money or funds with 
which to make the payment ordered by the court, and that he had no 
means of raising such money; that he did not retain and did not at any 
time have possession of the sum of (14,629.00 mentioned; that he did 
not collect any of the rents or incomes from the property, as charged, 
end averred that an institution known as the Bond é Mortgage Company 
wag in charge of and had managed the property during the period men- 
tioned, and had collected all the rents and profits therefrom. In 
this answer, Firebaugh alse alleges that the money so held by the Bond 
& Mortgage Company had been turned over to the Receiver of that insti- 
tution, appointed by an order of the District Court of the United State. 

An appeal wes taken to this court from the decree of duly 5th, 
1934, which decree was affirmed on November 5th, 1935, in case number 
37971. In its opinion, this court said: "The deeree entered is fully 
justified under the facts and the law. As shown by the opinion in 
that case, the preceeding here is nothing more than an effort to have 
the trial court and this court relitigate the matters already deter- 
mined by the decree of the Superior Court and affirmed by this court, 

In a similar proceeding, Harrigan v. Stone, 237 Ili. App. 
314, this court said; 

"The effect of the affidavit filed by Harrigan is a 

— — on his part to relitigate the subject matter 


. prior proceedings, It is neither an accounting 
nor an offer to turn over the proceeds. 
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It will be remembered that the decree ordered the 
plaintiff in error to account to the receiver, not to 
the master, nor to the court, and he can only comply 
with the terms of the decree by doing the definite thing 
he was ordered to do," 


We are of the opinion that ell the matters before the 
Superior Court and this court, which are attempted to be reviewed 
here, have already been determined, and are, therefore, res 
adjudicsata, The order of the Superior Court is, therefore, affirmed. 
APFIRMED. 


HEBEL, J. CONCOURS, 
Denis E. SULLIVAN, J. DID NOT TAKE PART, 
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FRANK L. WEBB, Receiver of Depositers 
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Ve 
COOK COUNTY. 
JOHN W. PRASSAS, et al., On Appeal of 
HARRY RATTNER, — 


Appellants. 8 2 I.A. 6 3 — 
Opinion filed Nov. 20, 1935 
MR. PRESIDING JUSTICE HALL DELIVERED THE OPINION OF THE OOURT. 

This is an appeal from that portion of a deeree of the 
Superior Court ef Cook County entered in a foreclosure proceeding, 
by which an allowance of attorney's fees and certsin other charges 
is made, The matter had been referred to a Master in Chancery, 
to take proofs, and it was upon the report of the Master, and the 
ebdjections and exceptions thereto, that 2 hesring was had, and the 
order entered. fhe principal of the debt secured by the mortgage 
was $36,000.00, in addition to which interest, amounting to 
#6,720,00 was due and unpaid. From the record before us, we 
Conclude that it was a simple foreclosure proceeding, 

The testimony taken before the Master as to the amount 
Claimed for solicitor's fees, and upon which the finding of the 
court in this regard is based, is that of Walter B. Smith, an 
attorney-at-law, who testified in substence that he had been engaged 
in the practice of law for thirty years; that he had had consider- 
able experience in the matter of foreclosure of mortgages; thet he 
was familiar with charges usually made by attorneys of the Cook 
Gounty Bar for such services; that he, the witness, had charge of 
the proceeding here involwed; thet he secured a default of the 
defendants and a reference to a Master; that he attended the hear- 
‘ings, including the argument of the objections and exceptions, 
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2 
and that he expects to prepare a decree of sale and protect the 


interests of the complainant. He further testified that the usual 
and reasonable charge for such services by attorneys of the Chicago 
Bar would be the sum of 3, 500.00. 

There is no sufficient shoring as to the amount of work 
performed, We are of the opinion that upon the showing made, 
the court was not justified in entering the deeree for the amount 
ef solicitor's fees allowed, The deexee is, VRGRESORS, reversed 
and the cause is remanded for « further hesring.s 

REVERSED AND REMANDED, 


HEBEL, J. CONCURS, 
DENIS’ Ee SULLIVAN’ DID NOT TAKE PART, 
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KASPAR-AMERICAN STATE BANK, & Corp., SUPERIOR COURT 3 


Petitioner - Appellee, 





OF GOOK COUNTY. 
Im re; Appeal of HARRY KANTA, et al., 


Respondents = Appellants. S a TA. — 9 2 
Opinion filed Nov. 20, 1935 
MR. PRESIDING JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

On July 12th, 1932, a bill was filed in the Superior Court 
of Cook County by the Auditor of Public Accounts of the State of 
Illinois, praying for the dissolution of the Kaspar-American State 
Bank. Thereafter, on July 13th, 1932, an order was entered by the 
court approving the action of the Auditor of Public Accounts in 
taking aaa of the Kaspar-American State Bank and its books 
and records, sell nypeticiing Arthur H. Meyer, receiver of the bank, 

On Mareh 23rd, 1934, a petition was filed by various persons 
who represented themselves to be depositors and creditors of the 
Kaspar-American State Bank, in which it was recited inte alia, that 
on December 20th, 1932, the receiver of this bank had, pursuant to 
an order of the Superior Court of Cook County, paid to the depositors 
of the bank a dividend amounting to 10% of their deposits, and 
that in the month of March, 1933, the receiver had sufficient cash 
om hand to pay an additional dividend to such depositors of 15%, but 

_ that he had refused and failed to do so, and that no action had been 
| taken by any officials with regard to enforcing the stockholders! 
- Mability, which amounts to #1,600,000,00. Vsrious other allegations 
4 are made in this petition, and it concludes with 2 prayer to the 
j Sourt that a hearing be given to such petitioners for the purpose of 


ining the facts with regard to the condition of the bank, and 
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that the receiver of the bank be directed to use a reasonable pro- 
portion of cash on hand, which he is alleged to possess, for the 
purpose of paying a dividend to the depositors, 

To this petition the receiver of the bank filed an answer, 
in which he recites his appointment as such receiver, the confirm- 
ation of such appointment by the order of the Superior Court of 
Gook Gounty, and his reappointment as such receiver by the court. 

He admits that the books of the bank show that it is indebted to 
various persons in a large sum of money; that on December 20th, 
1932, a dividend of 10% was paid to the general creditors of the 
bank, and that on September lst, 193%, a further dividend of 15% 
was paid, end that the aggregate of such dividends amounts to 
$936,160.59, out of « total of {$5,091,127.67,. The receiver also 
recites in his answer thet ali preferred claims and trust liabilities 
allowed by the court had been paid upon demand being made for their 
payment; that on March 23nd, 1934, he had on hand as the property 
of the bank the sum of $340,048.87, of which amount $64,644.13 had 
been set aside as a reserve for unpaid trust liabilities and preferred 
Claims, leaving available for distribution the sum of 5275,405.44; 
that he, as receiver, holds as assets of the bank, bonds and readily 
marketable securities having 2 present market velue of approximately 
$600,000.00, and that he has in process of settlement certain other 
Glaims due and owing to the bank, from which he expects to realize 
$35,000.00 within the immediate future, making a total of Liquid 
assets amounting to $910,995.44, He further recites in his answer 
that he had on hand at the time of the filing of the petition the 
sum of $25,000.00 paid on account of stockholders' liability by 
Various of the stockholders of the bank. 
On March 26th, 1934, an order was entered by the Superior 
4 Court of Cook County, in which it is recited that the court had read 
~ petition and answer filed by the receiver, and ordered that 
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3 
if a plan of reorganization of the bank then in process could not 
be fully and effeotually completed on or before April 26th, 1934, 
then the receiver therein should proceed at once to pay out all 
available cash to the depesitors of the bank as « further dividend, 
provided “the objectors shall present to the court a sufficient 
number of depositors favoring such action", 

Various hearings were heard on the petition and answer. 

The record indicates that efforts were at this time being 
made for a reorganization of the benk, end that on April 10th, 1933, 
the Auditor of Public jcceunts had approved a plan for the reopening 
of the bank, which provided among other requirements, that the sum 
of $300,000.00 be raised in cash for the capital of the bank, that 
$1,800,000.00 of deposits by depositors were to be waived, and that 
such deposits were only to be paid out of monies recovered from 
the then assets of the bank. It is shown that thereafter waivers 
were received from a large proportion of the depositors in the bank. 
It also appesrs that 2 considerable portion of these depositors had 
attempted to recall these waivers, 

On July 3lst, 1954, a petition was filed in the Superior 
Court of Cook Uounty by the Kaspar-—American State Bank, in which it 
is recited that in the 8ffort to complete the necessary prerequisites 
to reorganize this bank, 99% of the stock of the old corporation had 
either been deposited with the reorganization committee, or 2 pledge 
had been made to so deposit it, and that all the capital required 
for the reorganization of a new bank had been deposited with the 
Lawndale National Sank, and that sufficient waivers of deposit from 
the depositors of the old bank had been acquired to meet the require- 
ments of the Auditor of Public Accounts in order that such new bank 
might be opened. It is also alleged in this petition that certain 
bersons who had executed these waivers of deposit, and after their 
seceptance by the bank, had filed with tue Auditor of Public Accounts 
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what purported to be a revocation of these waivers, and the praye 

of the petition is that an order be entered by the Superior Court 

to the effect that ali waivers executed and delivered to the petition 
er, and which had been accepted by it, are good and valid in law 

and binding upon the persons who executed them, and that the alleged 
revocations of waivers are invalid. Upon a hearing by the court 


on this petition, the following order was entered: 


"It is therefore ordered, adjudged and decreed that 
the waiver agreements signed by depositors of said Kaspar~ 
Americen State Genk and delivered to said bank, and which 
have been accepted by said bank, are good and valid in law 
and binding upon the persens who executed them, and that 
so-called Revocations of Waivers executed after the acceptance 
ef the depositors! waiver agreements are invalid, 


July 31, 1934," Enter; Joseph B. Davids 
y > ee] 


It is from this order that the appeal herein is being prosecuted. 
This order is not final and does not settle the rights of the parties 
in respect to the subject matter of the issues that were befofe the 
trial court. 


In People v. Drainage Commissioners, 282 Ill, 514, the 
Supreme Court said: 


"There must be « final judgment which settles the 
rights of the parties in respect to the subject matter 
of the suit and concludes them until it is reversed or 
set aside to authorize an appesi to this court, (K — 

Ve 15 Ili. 228; ¢ ingham L i 

555; the refusal of the dge to enter a final 

sor dees not justify an appeal from an interlocutory 
order, Erodhead v. Minges, 198 Ili. 513," 





A motion was made to dismiss the appeal, which motion has 
been reserved to the hearing. in view of the fact that the order 
appealed from is not an appealable interlocutory order, and not 
a final order in the case, we hold that the appeal therefrom is 


improper and it is, therefore, dismissed. 
APPEAL DISMISSED. 


“HEBEL, J, AND DENIS B. SULLIVAN,d. GONOURs 
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b. BEATT ; aa 
MARGARET E. BEATTY, _RPPRALARROM | A 


(Plaintiff) Appellee, ; ff 
SUPERIOR COURT | 


Vy» 
CITY OF CHICAGO, a Municipal COOK ObUNTY. 
Corporation, — 
Zep TA iP Qg04 
(Defendant) Appellant. a O f& bheNhe O 3 2 


Opinion filed Nove 20, 1935 
MR. PRESIDING JUSTICE HALL DELIVERED THE OPINION OF THE COURT, 

This is an appeal from a judgment against the Gity of 
Ghicago entered in an action brought by plaintiff and against the 
City for damages claimed to have been sustained by the plaintiff 
as a result of the alleged negligence of the defendant. The cause 
was submitted to a jury, which returned a verdict in favor of the 
plaintiff for the sum of $4,345.00, upon which the judgment appealed 
from was entered, 

Plaintiff testified in substance that on July 9th, 1932, 
she was assisting her husband who was in the grocery business at 
1127 Thorndale Avenue in the Gity of Chicago. The testimony of 
plaintiff and photographs introduced in evidence indicate that there 
is a double curb at the edge of the sidewalk in front of the store 
of plaintiff's husband; that one of these curbs lies directly 
against the sidewalk, and that the other abuts the first ourb and 
is immediately adjacent to the roadway of the street. These photo- 
graphs show that a large portion of the outer curb is broken aways 
Plaintiff further testified to the effect that the gutter in 
the street is about eight or nine inches from the top of the outer 
curbstone; that this curbstone is made of concrete and is about 
six inches wide; that this outer curb was »roken away in front of 
the store for a distance of about ten feet; that the break in the 
@urb had been occasioned by automobiles and wagons backing up to 
the store; that this curb had broken away gradually for a period 
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of about a year prior to July 9th, 1932, the:date of the alleged 
accident and that the broken pieces looked "gravelly! and that part 

of it was broken through, and other places were broken into Little 
lumps. Her testimony was further to the effeet that on the day 

and time of the accident, she stepped off the curb to take hold of 
the reins on 2 horse, and that as she stepved back on to the curb, 

@ piece of the curb broke off, and as a result of such break, she 

fell and thereby suffered the injuries complained of. She testified 
that by the fall she broke the knuckle of her elbow, that her knee 
and side were skinned, and that her knee wes bmuised; that she visited 
the office of her sttending physician three times a week; that it 

was six or eight months befere she could do anything with her arm, 

and that during thet time it was painful, and thet such pain continued 
until the time of the trial; that she could close her hand partly, 

but that she cannot separate her fingers, that they feel numb, and 
that she cannot straighten her elbow since the accident. 

As to the occurrence, plaintiff preduced one withess other 
than herself in the person of Elsie Weide, whe testified in substance 
that at the time of the accident, she was emplpyed at 1136 Thorndale 
Avenue; that she saw the plaintiff come ovt of her store just before 
the accident and take a horse by the bridzde, and that as plaintiff 
stepped back on to the curb, she, plaintiff Slipped and fell; that 
the curbstone at this time, was in very bad condition, all chipped 
off, and that the witness had known it to be in the condition described 
for about a year prior to the accident; that the place where the 
witness worked was directly across the street from the Beatty store, 
and that the witness saw the accident from a window in her store. 

She further testified that the horse referred to was between the 
Gurbstone and witness's store, This witness also testified that a 
big pkece broke off of the omrb when the plaintiff stepped back upon 
At, that she saw Mrs, Beatty lying there, and that after the accident 
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3 
she saw a piece of the curb about 3} inches in diameter lying near 


the curb and near the plaintiff, 
No occurrence witnesses, nor witnesses as to any condition 
of the curb, nor 2s to the happening of the accident nor as to 
the extent of plaintiff's injuries, were offered by the defendant, 
As stated, certain photographs were introduced in evidence by agree~ 
ment, one of which has already been referred tO 
Dr. Alfred J. Mitchell, a witness produced by plaintiff, 
testified that he had practieed in Chicago for more than 21 years, 
and that he specialized in treating cases arising out of accidents; 
that he examined the plaintiff two or three days prior to August 
id5th, 1953; that the technician in his office had teken X-rays of 
the plaintiff under the supervision of the witness on August 12th, 
1932; thet the Zeray pictures showed 2 fracture of the lower end 
of the left bone, and that the part which is broken away from the 
arm bene measures about an inch and a quarter in both directions; that 
| there was no union of the fracture and the bone to which it was 
_ Mormally attached; that the condition produced a fifty percent loss 
| in the use of the arm, which is based upon the fracture and the 
impairment of motion and the paralysis. This witness further testified 


that the condition is vermanent. 








The jury heard the evidence as to the occurrence, as to the 
injuries sustained by the plaintiff, and as to the extent and 
permanency thereof. The defendant does not attack the verdict as to 
amount. We are not prepared to say that the verdict is against the 
manifest wekght of the evidence, Therefore, the judgment is affirmed, 
APFIRMED. 


_ HEBEL AND DENIS E, SULLIVAN, JJ. Concua. 
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CHRISTINA KUNZET, Administratrix end APSEAL FROM ij | 
PETER EUNZET, Co-Administrator of ff jj 
the Estate of Peter Kunzet, Deceased, ae: 
MUNICIPAL coud f 
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Appellees, 
Ve OF CHICAGO. 
METROPOLITAN LIFE INSURANCE COMPANY, — ~ Soe 
a corporation, 282 i A G » 4 
Ad SD Ro aA oL de YP CY oF 


Appellants. ) 
Opinion filed Nov. 20, 1935 
MR. PRESIDING JUSTICE HALI, DELIVERED THE OPINION OF THE COURT. 

This is an appeal from an order of the Municipal Court of 
Ghicago, granting plaintiffs a new trial in a suit brought against 
defendant to recover on two industrial bife insurance policies, 
The trial was before the court and a jury, which returned a verdiot 
for defendant. The hearing was on an amended statement of claim 
filed by plaintiffs, by which it is recited that on or about 
November 2lst, 1932, the defendant executed and delivered to plain- 
tiff's intestate an insurance policy, No. 113477220, for the sum of 
$175,00, whereby defendant agreed, in consideration of the payment 
of weekly premiums of twenty five cents and due proofs of deatha 
the insured, and the performance of certain other conditions, that 
it would pay to the executor and administrator of the insured the 
sum of $175.00. 

In this statement of claim it is also alleged inter alias 
that during the decedent's lifetime, he had received certain medical 





attention because of certain physical ailments, and that he had 
made prior applications for life insurance to the defendant company, 
which were rejected, previous to the making of the application for 
the insurance already referred to, and that the existence of the 
Plaintiff's physical ailments wes known to the defendant at the time 
the policy sued on was issued, It is further alleged in this state- 


D ganed of claim that about January 23rd, 1933, the defendant issued to 
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plaintiff a certain other insurance policy, No. 113868719, for the 
sum of $280.00, and thet the decedent, prior to his death, had paid 
all the premiums on this policy. It is also alleged that the defend- 
ant had full knowledge of the decedent's physical condition at the 
time this last mentioned policy was issued. The statement of claim 
alse alleges that proofs of death of the insured were furnished to 
the defendant company on or about October 37th, 1933, 

In the affidavit of merits filed by defendant, it is recited 
Anter alia that the policies issued to decedent provided that if the 
insured was not in sound health on the date of the policies, or if 
before the datethereof, the insured had been rejected for insurance 
by the defendant or any other company, or had within two years of 
the application, been attended by a physician for any serious disease 
or complaint, or before said date, had had any pulmonary disease or 
chronic bronchitis, or cancer, or disease of the hearf, liver or 
Kidneys, unless such rejection, medical attention or previous disease 
is specifically recited in the policies and signed by the secretary, 
then the company may declare the policies void, and the liability of 
the company may be limited to the return of the premiums paid on the 
policies, It is also alleged in this affidavit that the deceased, 


Peter Kunzet, was not in sound health on the date of the issuance of 











| these policies, but was suffering from serious diseases and complaints, 
and that within two years before the date thereof, he had been 
attended by a physician for such deseases; that within two years prior 
to the date of the issuance of the policies, Peter Kunzet was suffer- 
dng from a pulmonary disease and a disease of the kidneys, and had 
been treated by a physician for such diseases, and that prior to the 
| date of the issuance of these policies, Kunzet had been rejected for 
insurance by the defendant company; that Kunzet agreed and stated in 
the application for the policies that he nad never had asthma, 
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bronchitis, disease of heart, kidneys or cough; that he had never been 

under any treatment in any hospital, thst he was in sound health 

and that he had had no medical treatment for three years prior thereto, 

Defendant alleges that all these statements were false and untrue, 

that the policies were void, and thst had it known the true facts 

with regard to the condition of the health of the insured, the policies 

would not have been issued, and denies thet it had any knowledge of 

the condition of the defendant at the time such policies were issued, 
Plaintiffs do not deny the statements made by defendant as 

to the decedent's physical condition at the time applications for 

these policies were mede by him, thet decedent's applicstions for 

insurance had previously been three times rejected by defendant company 

because of hie physical condition, as shown by the applications, and 

that according to the tenor of the contracts, plaintiffs have no 

right of recovery, but contend that inasmuch as deeédant's physical 

condition was actually known to the agent of the company whe received 

the application, that defendant is now estopped to urge the defense 

set forth in the effidavit of merits. It is alse claimed by plain=- 

tiffs that the cause was not at issue at the time it was submitted to 

the jury. iIt appears that, without the consent of the court, the 


| Plaintiffs had filed a statement of claim, subsequent to the statement 





. 


of claim upon which the trial was had, and in the midst of the trial, 
Objection was made to defendant's affidavit of merits, it being claimed 


| that it did not sufficiently answer the additional statement of claim, 
| In view of the fact that this is an ection of the fourth class in 

| the Municipal Court of Chicago, this contention is, therefore, without 
merit. in Welsh v. Fallig, 266 Ill. App», 341, this court said: 


"The action was one of the fourth class in the municipal 
court in which no particular form of pleading is required. 
Hevertheless, plaintiff filed a statement of claim based upon 
the lease given to the defendant and whieh the defendant 
failed to sign. In actions of the fourth class in the municipal 
court of Chicago the pleadings are not contrélling and the 
rights of the parties are dependent upon the evidence adduced 
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at the trial. Edgerton v. Ghicaco Re Je & Pe Ry. Co 

240 Il], 311; Bruner v. Grand Trunk Western Rye Cos, 

$19 Ill. 421." 
Further, rule 104 of the Municipal Court of Chicage provides: 

"Nor shali any motion for a new trial or in arrest of 

judgment be allowed on account of any defect in any 

pleading or other preceeding when the finding or ver= 

dict is sustained by the evidence," 

It is also insisted that the court gave erroneous instruce 

tions, The record shows the following statement to have been made on 


behalf of the defendant after the court had instructed the jury: "Te 


the giving of which said instructions, on behalf of the defendant, 


and each and every thereof, and each and every part thereof, the 
plaintiffs by their counsel, then and there duly excepted," 

‘In Seetion 67, Paragraph 195, Chapter 110, Cahili's Revised 
Statutes, 1955, it is provided, among other things, that "All 
suggestions or objections to the instructions must be made before 
the jury retires from the bar, or within such further time as the 
trial court may by order allow before the jury retires from the bar, 
or they will be deemed to have been waived." As stated it appears 
from the record that the objection to the instructions made by counsel 
for plaintiffs was made after the instructions had been given to 
the jury, and that no specific objections/made to any instruction. 
The instructions were in a narrative form, and consisted of one 
Connected oral charge. In Lichtenhan v. Prudential Ins. Go,, 191 Ill. 
App. 412, this court said; 

"The record expressly stetes and shows that the court 
instructed the jury orally. It is a grave question whether 
or not defendant has duly preserved an exception under the 
law governing objections and exceptions to oral instructions. 
The record does not show that any specific objections were 


made, save those made before the jury were instructed as to 
the subject matter contained in paragraphs 11, 12 and 13; 
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and nowhere in the record is there a statement to 

the court indicating the reason why such portion of 

the charge was objectionable, so as to give the court 

an opportunity to Piped ghd same if there was any error, 

We believe the case of Feoarare ve. Halberg, 3246 Ill. 95 

and cases therein cited, preclude defendant from urging 

any ¢rror on this state of the record," 
In view of the condition of the record, we hold that any question 
raised as to the instructions, is without merit. 

The record shows that defendant had tendered back to the 
plaintiffs the full amount of premiums paid by the decedent, 
amounting to $30.90, fhe holding of this court is that the trial 
court was in error in granting 2 new trial, and it is ordered that 
the order of the Municipal Court, granting « new trial, be reversed, 
It: is further ordered that judgment be entered here against the 
defendant for $30.90, the amount of the premiums paid by plaintiff's 


intestate, also that defendant have judgment for costs here. 


REVERSED WITH JUDGMENT HERE. 


HEBEL AND DENIS EZ. SULLIVAN, JJ. CONCUR. 
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Defendant in Error, } 
TO COUNTY COURT 


Ve 
BETTY FABISH, BLIGABETH HELLER, FANNIE 
J. HOCHSTADTER, HAROLD N. COHN, and COOK GOUNTY. 
BERTRAM He KOuN, : EPO KR 
a, FP T A —P J 
Plaintiffs in Error, WSO ww LA, 08 es J 


Opinion filed Nov. 20, 1935. 
MR. JUSTICE HESEL DELIVERED THE OPINION OF THE COURT. 
This is a writ of error issued upon the application of 
the respondents séeking » review of an order wherein the respondents, 
Betty Febiesh, Slizabeth Heller, Fannie J. Hoehstadter, Harold i. 
Cohn, and Bertram 1. Kohn, were each found guilty, in the County 
Gourt of Cook County, Illinois, of misconduct and misbehavior in 
the performance of their several duties as judges and clerks of 
election, Betty Ffabish, Slizabeth Heller, and fannie Hochstadter, 
being sentenced to 30 days imprisonment in the cotinty jail of Cook 
Gounty, and Harold N. Cohn and Bertram H. Kohn, for a period of 
60 days. 
The proceeding was provided for by section 13, article 2 
of the City Election Act, Chap. 46 of Cahill's Ill. Rev. St. By 
& petition and affidevit filed on behalf of the People of the State 
of Illinois upon the relation of John S. Ruseh, Chief Clerk of the 
Election Commissioners of the City of Chicago, the cause was tried 








by the court in «a summary manner, The evidence of witnesses appear- 
ing in court was heard, including each of the respondents. 

From the evidence it appears that the general election 
was held on November 8, 1932; that the respondents were judges and 
Clerks of election in the 36th Precinct of the 4th Ward located in 






| 
J. 
| ‘the City of Chicago, Cook County, Illinois; thst in said precinet 600 
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2 
voters were registered, of which 580 voters cast their several 
ballots; that the respondents appeared and acted ss judges and 
clerks of said precinct on the day of the election above stated, and 
remained until the votes cast were canvassed, and left at 7 o'clock 
the following morning; thet the ballots were again canvassed in 
thia proceeding, and there were various discrepancies between the 
yotes cast and the votes returned and tallied upon the tally sheets 
of the regpondents for the candidates for the office of judge of 
the Municipal Court of Chicage. 
All of the respondents testified ss to the performance 
of their several duties on the dey of the election; that they had 
no interest in any of the candidates, and that the mistakes which 
appear to have been made were not intentional. 
Appearing on behalf of the petitioner as a witness was 
an expert in handwriting, who testified in substance that from an 
 @xamination of the tally sheets of the respondents offered in 
evidence, she was of the opinion that they were made from dummy 
sheets, and that such opinion was based upon the lines of the tallies, 
| both horizontal and verticel, and oblique on the tally sheets 
| returned by the respondents, 

The evidence does not show that the respondents as judges 
and clerks used dummy tally sheets in canvassing the ballots cast by 
the voters in this precinct, other than the evidence of the handwriting 
expert. 

















The theory upon which the petitioner stands in this case is 
that discrepancies existed between the return of the ballots cast, 
as evidenced by the tally sheets, and the recount of the ballots in 
open court, and that either the respondents used dummy tally sheets 
Or divided the counting of the ballots cast into teams, one team 
@alling and recording the result of the canvass of 2 portion of the 
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bellots, while the other team called and recorded the tallies of 

the balance of the vallots. The evidence in the record must convince 
the court to a certainty that such unlawful methods were, in fact, 
used when canvassing the bellots to determine the number of votes 
cast for each of the candidetes at the election. 

We have indicated that the only evidence in the record 
is the evidence by the handwriting expert that she formed an opinion 
from an examination of the tally sheets returned by these respondents 
that dummy tally sheets were used by the respondents in canvassing 
the ballots cast at the election. Each respondent, however, denied 
that ballots were so tallied, more especially the clerks of the 
election, who actually recorded the ballots canvassed upon the tally 
sheets. 

One of the discrepancies is that one of the candidates for 
office in the Municipal Gourt of Chicago was credited with a total 
vote of 250. From the tally sheets returned by these respondents it 
appears that 69 straight ballots were cast, and 81 soratehed ballots 
were recorded for this candidate. The bslloets so recorded upon the 
tally sheet would make = total of 150 ballets for the candidate, and 
not 250. The teliies recorded upon the sheet should prevail, not 
the totals recorded at the end of the sheet, and this fact as it 
appears from the record would not of itself indicate a fraudulent act, 

It also appears from the evidence that the respondents 
discovered during the canvass of the ballots that there was a mistake, 
and they proceeded to recount the bsllots coast» We find that errors 
in the canvass affected each of the candidates more or less. Sach 
of these respondents testified and denied that there was a plan to 
Make a false return, It is borne out by the record that no concerted 


_ @ffort was used to fraudulently change the result of the election for 
any one of the candidates on the ballot. 
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The evidence is not satisfactory, and while we appreciate 
the difficulty the petitioner lsbored under in the presentation of 
the violation of the election law, still the respondents are each 
entitied to the right to question the order of contempt, and may 
point to the evidence as not establishing the guilt of each of them, 
as Fequired by law. 

It is important, however, thet the evidence in this action 
establish to a certainty, by clear end convineing evidence, that 
each of the respondents was guilty of « contempt in the violation 
of the election law, as officers of the court, in knowingly, fraud- 
ulently and unlawfully making 2 false canvass and return of the 
votes cast, as Gharged in the petitions 

The weight of the evidence dees not affirmatively establish 
the guilt of the respondents and is not such as would justify the 
order entered in this court finding each of the respondents euilty 
and sentencing each of them as we heve indicated in this opinion. 
The order is reversed and the cause remanded, 

REVERSED AND REMANDED. 


HAIL, P.J. conouRS, 
SULLIVAN, DENIS &., J. TOOK NO PART, 
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BYRNE BROTHERS CONSTRUCTION he PPEAL FROM A! 
COMPANY, IlC,, a Corporation, a j 4 
Plaintiff-Appellee, “  @IRCUIT coURT, 
Ve 


THE SANITARY DISTRICT OF CHICAGO, ve enanee 
a Municipal Corporstion, 9.64) avy _ 4, 
Defendant-Appellant. SO 14.033 
Opinion filed Nov. 20, 1935 
MRe JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 
This is an action by the plaintiff to resover for the 
balance due on the contract with the defendant, together with 
additional compensation claimed. A trial was had and judgment 
entered upon the verdict of the jury for 574,000, and the defendant 
appeals to this court from that judgment. 
The plaintiff, Byrne Brothers Gonetruetion Company, on 
August li, 1927, upon competitive bids, was awarded the contract 
by the defendant, The Sanitary District of Chicago, for the con- 
struction of seven crossings, that is, sections of sewer under 
the Ghicago River at Barry Avenue and Grace Street, and under 
the North Shore Channel at Bryn Mawr, Peterson, Devon and Tuohy 
Avenues in the Gity of Chicago, and at lake Street in the Village 
of Niles Center and for the construction of fourteen (14) shafts, 
one at each end of the seven crossings. This work was performed 
during 1927 and 1928. 
Plaintiff's claim for additional compensation is as 


follows: 

Item 
1 Additional pumping at Gerry avenue 5,573.13 
2 Additional pumping at Grace street 6,022.31 
3 Additional work at Lake street 10,110.14 
4 Rebuilding west sheft at Barry avenue 13,745.46 
5 Pumping west shaft at Barry avenue 76.48 
6 Changing pipe length at Lake street 1,141.16 

.- 7% lugs on ladders in shafts 445.05 
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8 Performing 94.3 feet of work at Barry 
avenue by Coffer Dam instead of tunnel 
| a 552.72 less $7,305.43) plus 

77.10 for 15% 


6,0 * additional claimed by 
Byrne Bross 133, 334,40 
9 Undisputed balance due on regular 
vouchers 22129274 


Total - = $162,567.87 
The defendant admits that payment for item 6, amounting to 
$1,141.16, and the balance due on the contract of $2,129.74, is 
not contested in the proceeding, 
The material provisions of the contract entered inte 
between the parties are those covering requirements for bidding and 
instructions to bidders and are, in part, as follows: 


"Bidders must determine for themselves the quantities 
of work that will be required, by such means as they 
may prefer, and shell assume all risks as to variations 
in the quantities of the different Glasses of work 
actually performed under the contract. Bidders shall 
not at any time after the submission of this proposal, 
dispute or complain of the sforesaid schedule of quantities 
or assert that there was any misunderstanding in regard 
to the amount or the character of the work te be done, 
and shell not make any claims for damages, or for loss 
of profits or for an extension of times because of a 
difference between the approximate quantities of the 
various classes of work assumed for Comparison of bids, 
and the quantities of work actually performed," 


and this provision is besed upoh instructions to bidders, which 
are in part as follows: 


"Bidders must carefully examine the various sites of the 
work and the adjacent premises, and the various ueangs of 
approach to the sites, and shali make all necessary in- 
vestigations to inform themselves thoroughly as to the 
facilities for delivering, placing, and operating the 
necessary plant, and the facilities for delivering and 
handling material at the sites and to inform themselves 
thoroughly as to all the difficulties that may be involved 
in the completion of all work under the attached contract 
in accordance with the specificstions and the plans thereto 
attached, Bidders are also required to examine all MAPS, 

. Plans, and date mentioned in the specifications, contract 
®r proposal as being om file in the office of the Chkef 
Engineer, for examination by bidders. No plea of ignorance 
of conditions that exist or that may hereafter exist, or of 
conditions or difficulties thet may be encountered in the 
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execution of the work under this contract, as result of 
failure to make the necessary examinetions and investi- 
gations, will be accepted as an excuse for any failure 
or omission on the part of the Contractor to fulfill in 
every detsil ali of the recauirexents of said contract, 
specificetions and plans, or will be socepted as a basis 
for any claims whatsoever for extra compensation, or 
for an extension of time.” 


In order to determine whether the extra compensation is 


recoverable, it is necessary that we have in mind the provisions 
—— 
of the contract in relation to the recovery of such extre compen- 


a oy ars 
sation. One of the provisions is in these words; 


"She contractor shall et all times during construction 
provide and maintain ample means and devices with which 
to promptly remove and properly dispose of all water or 
sewage entering the trenches, pits or other parts of the 
work, and keep said excavations dry until the s$ructures 
to be built therein are completed, All water pumped or 
drained from the work hereunder, shail be disposed of in 
a suitable manner without demage to adjacent property, 
or to sewers, pavements, electrical conduits, or other 
work or property, Sefore the aeceptance of the work 

or any portion thereof, the Contractor shall, when re- 
quired by the tngineer, pump out the entire work so that 
the same oan be inspected and shall clean the entire 
finished work, to the satisfaction of the Engineer. 


The sewers to be connected under this contract with 
the sWafts are Sarry Avenue and at Grace Street in Chieago 
will be found full of water. The Gontractor shall unwater 
the sewers sufficiently to allow the work to be construc- 
ted under dry conditions before making these connections," 


A further provision for work included is: 


“arth excavation in tunnel shall include the Loosening, 
leading, removing and disposing in the specified manner 
of all materials, wet or dry, necessary to be removed for 
purposes of construction, The furnishing, placing and 
maintaining of ali sheeting, bracing and timbering, the 
pumping, bailing and cleaning, the care of existing 
structures and utilities, the protection and repair of 
strect surfaces and sidewalks and all incidental and 
Collateral work necessary to complete the entire work 

as specified." 


And it further provides that: 


"She river and chalimel crossings shall be constructed 

to the lines, grades and dimensions shown on the accom- 

penying plans, Inoluded in this work of construction 

is excavation, both wet and dry, in cpen cut, and tunnel, 
- @isposal of material, back-filling, placing and removing 
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of cofferdams, sheeting, form work and timbering, pumping 
and removal of water, oumping cut existing sewers, re- 
lecating ofwater mains where necessary, furnishing and 
placing of concrete, reinforcing atecl, cast iron pipe, 
Gast iron pipe specials, iron castings, structural steel 
and all other incidentel work necessary to the construce 
tion of the river and channel crossings complete as specified, 
all of which various classes of work shall be performed 

as hereinbefore specified. The gradé of conerete shall be 
of the quality hereinbefore specified as Olass "A", unless 
otherwise specifically stated." 


Also; 
"fhe contractor shall place and later completely remove 
any cofferdams needed to properly perform ali of the 
work under Items 1 to 7, inclusive, in the dry. No 
laying of pipe under water will be permitted and no 
conereté shall be deposited in water." 

The contention of the defendant upon this 2ppeal is that 
the written contract merged all previous negotiations and is presumed, 
in law, to express the final understanding of the parties. If the 
contract did not express the true agreement, it was claimant's folly 

| te have signed it. The court cannot be governed by any such outside 

| considerations. Frévious and contemporary transactions and facts 
may be very properly taken into consideration to ascertain the sub= 
ject matter of a contract and the sense in which the parties may have 
used particular terms, but not to alter or modify the plain Language 
which they have used. 

This is the general rule applicable to a written contract, 
and of course is binding upon the parties. However, the plaintiff's 
reply to this contention is that where a municipal corporation 
furnishes erroneous engineering information to a contractor, who is 
required to rely thereon, without opportunity to complete investigation, 


4% is liable to the contractor for the extra cost of completing the 


Upon this question, however, the contract provides, as we 
: have already stated in this opinion, that the bidders must carefully 
@xamine the various cites of the work, and the conditions that exist 
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or that may hereafter exist in the doing of the work, and failure 
to satisfy themselves a9 to the actual conditions and difficulties 
that may be encountered in the execution of the work, will not 
justify the complaint by them that there was a misunderstanding in 
the doing of the work. ‘hile it may be true that if plaintiff was 
misled by the fraudulent conduct of the defendants, a reasonable 
and additional charge may be made by the plaintiff if the evidence 
establishes such charge of fraud, 

There are no allegations of fraud in this case, nor is 
there any evidence which tends te show that there was misrepresent- 
ation as to the condition of the ground on the part of the Sanitary 
District. 

The claims for extra compensation for pumping at Barry 
Avenue end Grace Street in the amounts set forth in the items 
quoted herein, are covered by the provisions of the contract referred 
to in this opinion, and it seems to be clear that the plaintiff 
was required during the execution of the work to “promptly remove 
and properly dispose of all water, or sewage entering the trenches," 
as a part of the duty required of the plaintiff. 

When the plaintiff entered into the contract with the 
defendant it assumed the difficulties incident to the construction 
of the improvements, and necessarily 2 part of the work to be 
performed. In the work of tunneling under ground, sertain difficul- 
ties may be encountered, such as air conditions, water, and other 
obstacles that might interfere, in s measure, with the performance 
of this class of work. It does not require an expert to understand 
that underground working conditions may be encountered such as gas, 
water, quicksand, rock and gravel, which would necessarily interfere 
with the progress of the work, and when the plaintiff proceeded to 
do this work under its contract, it took such risk. The contract 
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itself determined the scope of the undertaking. The language appears 
to be cleay, and no doubt plaintiff before signing the contract 
considered the provisions requiring that the work be performed in 

@ manner satisfactory to the defendant so as to accomplish the 
purpose provided for, and the safety of the construction work itself, 
as well as of the men employed in its accomplishment. 

The additional compensation claimed by the plaintiff is 
econtroverted by the defendsnt. In the discussion of the items for 
which extra money is claimed and charged avainst the defendant for 
additional pumping of water at the Garry Avenue and Grace street 
undertaking, which is alluded to in this opinion, the contrset itself 
provides that the plaintiff shall sump the water interfering with 
the work in progress; that it is a part of the work recuired, and 
that the plaintiff is not entitled to extra cempensation. In doing 
the work in connection vith the tunneling under the river bed, it 
was contemplated and is a part of the contract, that cofferdams 
might be used in order to properly install the several sewers under 
the Chicago River bed, 

The plaintiff no doubt understood what it wae undertaking 
to do, and it must have understood the character and nature of the 
works If it wes not familier with the Language used in the contract, 
then it should not have signed the contract. 

Wach is said in plaintiff's brief regarding the profiles 
ef the ground shown on the plans; in other words, that such profiles 
were not correct; that the sample of certain borings and test pits 
made by defendant misled the plaintiff. When we come to examine the 
Contract in question, it is clear from this examinstion that the 
borings and profiles of the ground are not guaranteed, and of course 
the plaintiff is chargeable with the condition of the ground in 
which the work provided for was to be constructed, and certainly there 
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7 
was nothing to prevent the plaintiff from meking an individual 
examination and test, if he so desired, From the record, there is 
no indication that misrepresentations were made by the defendant 
whereby the plaintiff was misled, 
Many authorities are called to our attention. However, 

the plaintiff and the defendant rely upon the case of Day v. 
United States, 245 U. 5. 159, to sustain a part of their contention. 
In this case, which has 2 material bearing upon the questions before 
this court, 2 contractor brought suit to recover for work and 
materials furnished to build a bulkhead and temporary dame in order 
to protect a canal and locks at the cascades of the Columbia River 
against an extraordinary flood, The contractor in making his bid, 
was required in the usual way to base his proposal upon hie personal 
investigation and the specifications vrovided, and the specifications 
provided that the contractor would = 

“be held responsible, without expense to the government, 

for the preservation and goed condition of all the work 

now in place, and such as he may, from time to time, 

under this contract put in place, until the termination 

of the contract, or until the whole work is turned over 

to the government in s completed conditions, as required." 
The Government, however, had not guaranteed thet the crested bulk- 
head should be sufficient or that it would protect the work while 
going on. On the contrary, the contract contemplated, in terms, 
that the contractor might be prevented from commencing or completing 
the work by freshets or other forces, or violence of the elements, 
and provided in that event that the representative of the United 
States might allow such additional time as in his judgment should be 
just and reasonable, but gave no other relief, 

The part of the opinion thet we regard as material is: 


"One who makes a contract never can be absolutely certain 
that he will be able to perform it when the time comes, 
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amd the very eacenoes of if ha thet he tekes the riak 
within the iimits of Sie wnderteking. fae asdern cases 
may heve abated sauewhet the ebeolutenese of the older 
ones in determining the scene of the undertcking by the 
Literel mesning of the words alone. © * “ But sehen the scope 
ef the undertaking is fixed, that ia merely snether way of | 
seying that the contraeter takes tse risk of the obatneles 
to that extent. Gernegie ‘terl Co. v. United fiates, 240 
Ge Ge LSG, 164. Giohe ‘efining Soe Ye Lands Cotten O11 Cos, 
190 U. 8. 840, 343, 644, There cnn be uo dovbt of the scope 
of the undert»king in this ooee. If the unowslified sereenent 
to cemplete the work wore not onengh by iteelf, Shingo, 
Milwaukee & Gt. Fowl fy. Sos v. Zoyt, 149 % %. 1, 14, 18, 
—n— whieh we have referred would make it 

e 


 £¢ follews, without the need of referring to oleuses in 

the contract excluding tinime for extre work, that if the 

Glaisenta fut up temporary defenses sxeinet the ester, even 

though not Sound te do aa by the sontrect, they were foing 

wnat it wae for their own interest end aafety te de, and 

thet in the absence of <n actunl Gontract to pay far it by 

the other carty there i2 no xround for shifting the cost 
? On tO the United otetes.* 
The pleiatiff contends thet the Sonitery Sietrict had 
 -yatified and eporeved the engineer's stopping of tunnel construction 
ami ordering the cefferdum work ond the Cistrict ia estesped from 
asserting thot ite Gaief Mgineer Looked authority to bind it. In 
supoert of this eontention the plsintif’ sites, smeng other caees, 
thet of Orect Lakes COFeSee Loe Ve — 263 , wherein 
the plaintiff aued for extra compens«tion for sdditionsl work of 
@enstructing cofferdess and flumes, and the court held thet a 
provisien in « written contract requiring specific sutherization 
from the City Council for azking payment for slterstlons due te on 
Waprecedented rise in the water level which alterstions ineressed 
the expense of the work, does sot apply te siditions1 werk of 
Constructing cefferdeas and flumes, and that by secenting the work 
the city is estepoed. How, in the inatent cas, the extra sompen- 

cofferdams 

ention involved is not for const rusting xix, wut as we have 


im this opinion, it 9s Glesrly the intention of the parties 
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cofferdams 
that/fiomes might be used in the construction of the work. Then, 


agein, there is nothing in the record whieh would indicate that 
the defendant by its agent ever agreed to pay extra compensation 
to the plaintiff, The plaintiff accepted the work, and there 
seems to be no evidence vhich would justify the allowance of the 
extra compensation for the work performed within the contemplation 
of the contract, and such being the circumstances, the opinion 
ef the Supreme Court does not apply, as the facts and circumstances 
in this cese are different, 

The judgment of the Circuit Court of Cook County is 
therefore reversed and the cause remanded for s new trial, 


REVERSED AND REMANDED, 


HALL, Ped. AND DENIS HE, SULLIVAN, J. CONGUE, 
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Opinion filed Nov. 20, 1935 

MR. JUSTICE HEBEL DELIVRED THE OPINION OF THE COURT. 

This is an appeal te this court by the complainant Peter 
Le Evans from an order entered in the Superior Court of Gook County, 
Tllinois, in a consolidated foreclosure proceeding, sustaining 
the objecf$ions of the holders of bonds, secured by the trust deed 
being foreclosed, to the approvel of the Master's report of sale 
in this proceeding. 

From the record it appears that about October 27, 1931, 
the Home Bank and Trust Company, as trustee under the trust deed, 
filed its bill of complaint to foreclose the trust deed; that about 
the same time one Sam Sier, as the owner and holder of certain bonds 
secured by said trust deed, also filed « bill of complaint to fore- 
Close the trust deed securing the same bonds. The Home Bank and 
Trust Company as the original trustee under the deed of trust, 
resigned, and Peter lL. Evans, by the terms of said trust deed, 
succeeded the Home Bank and Trust Company as trustee, and was sub= 
stituted as complainant in the proceedings. The two cases were 
then consolidated and proceeded to the entry of a decree of fore- 
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The deoree contains a finding thst the defendants and the 
mortgagors were indebted to Peter Le Evans, as successor trustee, 
for the benefit of the owners and holders of bonds unpaid and secured 
by the trust deed, amounting to $17,511.35; that the defendants and 
the mort gagors defaulted in the payment of the sum found to be due 
by the decree, 

Thereupon the Master in Chancery published notice of sale 
of the premises, and the sale was held on February 9, 1934. No 
bidders being present other than the complainant as successor 
trustee, he as the legal representstire of the holders of the bonds 
secured by the trust deed, bid the sum of $18,000 for said property, 
and used the amount of the decreed debt found to be due, in payment 
of his bid. 

The Master filed his report of sale, on Mareh 30, 1934, 
and thereafter on April 20, 1934, complainant Sam Sier, upon an 
order granted by the court, filed objections to the approval of the 
Master's report of sale, which were sustained, In substance, the 
objections are; (1) that the trustee-complainant was not empowered 
to bid in the property for the bondholders, either by the terms 
of the trust deed or of the decree; (2) that the said trustee- 
Complainant had no right to use the decreed debt in payment of his 
bid, and (3) that the trustee-compleinant had not produced any bonds 
or other evidences of indebtedness under the trust deed, in payment 
of his bid. 

Thus, the sole question presented by this appeal is whether 
or not the court erred in denying the motion of the trustee-complain- 
ant for the approval of the Master's report of sale, and in sustaining 
the objections of the complainant-appellee to such report of sale. 





It is the theory of the complainant, Peter i. Svans, that as 
trus tee under the trust deed foreclosed in thie cause he had, in the 
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absence of bidders at the foreclosure sale, the right to bid in 

the mortgaged property as the legal reoresentative of all the 
holders and owners of the evidences of indebtedness secured thereby 
for their use and benefit, even though the trust deed or decree did 
not expressly confer such power or right upon him; that in soe 
bidding he wes preserving the mortgaged premises and was expediting 
the foreclosure proceedings by commencing the rmming of the 
period of redemption, to the end that ultimate ownership of the 
preperty in the beneficiaries of the trust would be hastened. 

So, upon consideration of the pewer of the trustee to bid, 
we find the admission by the complainant that no power was granted 
by the terms of the tmust deed authorizing the. trustee to bid at 
the saie of the mortgaged premises, 

A like question was before the Supreme Gourt, in the case 
Leago Title Sle v. Leslie H, Samburg, et al, 
Docket Hoe 22921, filed at the February Term, 1935, and the court 





held thet unless the power is granted by the trust deed to the 
trustee to bid, he will not be authorized te offer a bid for and on 
behalf of the bondholders for the premises, and offer in payment the 
defaulted bonds mentioned in the foreclosure proceedings. 

The language of the Supreme Court seems to dispose of the 
question before this court, and we wili follow the rule announced 
in its opinion. The court said: 


"No express provision is to be found in the trust deed 
conferring upon the trustee the right to bid for the trust 
property at a foreclosure sale or conferring any power upon 
the court to direct the trustee to bid or to fix an upset 
price, in addition to the usual powers relating to the 
payment of taxes, insurance, repairs and liens, the trustee 
was restricted by the terms of the trust deed, upon certain 
defaults, to ‘either foreclose or enforce the rights of the 
trustee and bondholders by appropriate proceedings,! The 
trust deed and bonds constitute a contract between the 
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bondholders themselves, between them as 2 class and the 

Robins and the trustee, for they were made at approximately 

the same time as a part of one transaction. The general 

rule is that they should be construed together as a 

single instrument. (Oswignza v. Wengler & Mendell, 358 Ill, 

302; Crandall v. Sorg, 198 id. 48), An express statement is 

not found in the contract between the parties that the trustee 

shall foreclose on the trust estate and bid st the sale 
thereof in behalf of the owners and holl@ers of the bonds, 

* TherRanguage of the contract, by implication, does not clothe 
the trustee with power, under the guise of » right, duty or 
obligation, to bid, as a necessary or incidental act, in 
order that it may carry out the express objects of the 
contract, The powers granted to a trustee in a deed of trust 
are not liberally construed and their exercise must be con=- 
gonant with the terme of that instrument. (lows Light, Heat 
and Power Co. v» First Nat. Bank of Boston, 350 Maas, 353, 
145 Ne. £. 433.) Those powers, furthermore, exist only in 
the terms creating the trust and no others. (2 Perry on 
Trust and Trustees, (7th ed) sec. 602g, p. 1027.) Since 
the contract was carefully drawn and made provision for many 
contingencies, it may safely be presumed that none of the 
parties intended that something in addition to its provi-e 
sions should govern the trustes. This court does not have 
the power to import into s contract other or additional 
provisions. To do so would be making a new contract for the 
parties. (Burt v. Garden City Sand Go. 237 Ill. 473.) wWe 
cannot construe @ contract along the line of what we might 
believe would be a better contract for the parties to make, 
as equity vests no wide diseretion in the ohencellor such 
ag would permit him to disturb contract rights of property. 
(Merchants Loan and Trust Go. v. Chicago Railways Co. 158 
Fed, 923, G. C. 4. 7th, 1907.) A contract right is a property 
fight. (Kneeland v. American Loan and Trust Go. 136 U. S. 
89, 34 Le ed. 379). Since the rights, duties and obligations 
of the trustee were contained end defined solely in the trust 

| deed, its duty as trustee was simply to sell the property to 

| satisfy the debt, Osrst v. Bates, 95 Ili. 493," 


As the rule to which we have just referred disposes of the 
Question before us, we will affirm the order entered in the Superior 
Court ‘of Gook County sustsining the objections of Sam Sier, appellee, 
to the Mester*s report of sale. 


ORDER AFFIRMING THE OBJECTIONS TO THE 
MASTER'S REPORT OF SALE AFFIRMED. 












HALL, P.J. CONCURS, 
DENIS &. SULLIVAN, J. TOOK NO PART, 
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SUPERION GOURT 
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THE SANITARY — ———— OF CHICAGO, COOK COUNTY. 
a Municipal Corporstion, et al. ee sg” seg: WA 
‘ : ye OD | A 6 ed Al 
Defendants in Error. ko D &j Aeothe UUE 


Opinion filed Nov. 20, 1935 

MR. JUSTICE HESEL DELIVERED THE OPINION OF THE COURT. 

The plaintiff by writ of error seeks to review a judgment 
entered by the. court for the defendants ueoen a directed verdict to 
the jury. The plaintiff instituted suit for personal injuries 
against the @efendants, The Sanitary District of Chicago, a municipal 
corporation, T. J. Forschner Contracting Company, a corporation, 
Dowdle Brothers Co., 2 corporation, and Frank ¥. Johnson, Henry B. 
Johnson, and Marvin A, Johnson, individually and as co-partners, 
doing business as Johnson Bros. Heating Comoany. Upon the issues 
being joined by the parties to the litigation, the cause was heard 
before the court, with a jury. At the close of the plaintiff's 
ease, the plaintiff on motion dishissed the defendants Dowdle Brothers 
Go, and Frank W. Johnson, Henry 8. Johnson and Marvin A. Johnson, 
individually and as co-partners. The trial court thereupon directed 
the jury to return 2 verdict finding the defendants, The Sanitary 
District of Chicago, and fT. J. Forschner Contracting Company, not 
guilty. Upon this verdict the judgment sought to be reviewed was 
entered, 

The first contention urged by the plaintiff is that the 
Court erred in directing 2 verdiet for the defendants at the close 
@ the plaintiff's case. The rule by which the court is governed 

_ Upon a motion such as wes made in this case ig announced by the 
Supreme Court in the case of Libby-Moleill& Libby v. Gook, 222 Ill. 
206, wherein the court said; 
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"In either case, if there is no evidence, or but a 
scintille of evidence, tending to prove the material 
averments of the declaration, the jury should be 
directed to return a verdict for the defendant, If, 
however, there is in the record any evidence from 
whioh, if it stood alene, the jury coukd ‘without 
acting unreasonably in the eye of the law! find that 
ali the material averments of the declaration had been 
proven, then the case should be submitted to the jury.” 

in order to apply the rule just cuoted, it will be necess= 
ary to consider the evidence in the record to determine whether 
upon the proof offered by the plaintiff, if standing alone, the 
jury could reason=bly find thet the material averments of the 
declaration had been estsblished. In doing so the court will 
consider the evidence offered by the plaintiff in its most favorable 
light. The facts are, gubstentialiy, that prior to 1930, the 
Sanitary District of Chicago, « municipal corporation, entered into 
Contracts for the erection of « sewage treatment plant on the west 
side of Chicage, in the Village of Stickney, Illinois. These son- 
traets for the sewage works provided for the conatruetion of numerous 
buildings, and alse for the digging of certain tunnels and galleries, 

The general contract was entered into with the defendant, 
Forschner Construction Company, which provided for the construction 
work required to be done by it. By certain provisions of the con- 
tract the defendant Construction Compeny agreed that the construction 
and methods used would not relieve the contractor of any responsibility 
in the construction and safety of the work by the methods employed, 
or in the use of structures or equipment furnished by him. 

The contract further provided that the contracter should 
take any precautions necessary to render the work secure, and to 
decrease accidents from any cause, and should provide safe means of 
access to all points where work was being performed. 
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The contract also provided that the contractor should 
provide and maintain at his own expénse roadways or other means of 
obtaining access to the work, which could be used by the Sanitary 
District or other contractors engaged in the work, and the contractor 
should have reasonable use of the existing roadways, including those 
built by other contractors. 

The tunnel provided for and which the contractor defendant 
was engeged to construct, ran east and west - distance of over one 
thousand feet. There were lateral tunnels crossing this main tunnel, 
which lateral tunnels ran north and south, and were called galleries. 
Above the tunnels at various spots were located various buildings. 
Battery 4 consisted of @ series of three buildings, and Battery B 
consisted of a series of another three buildings. Sach of the 
lateral galleries crossed the tunnel st a point approximately under 
ene of the buildings. in these galleries were ladders, one on the 
east wail and one on the west well, which led to a platform by which 
& person could reach the ejector house located on the surface of the 
ground. The tunnels were used both for passageway, and for the 
purpose of Gonduit for pipes. The pipes carried steam, sewage, eto., 
and the tunnel and the gslieries so connected the buildings of the 
two batteries, In the construction of the galleries the floom of 
the galleries were 2 few feet higher then the floor of the main 
tunnel into which they led. At a point just before the entrance to 
the main tunnel from the gallery,the pipes in the gallery dipped 
underground. In the gallery known as Number 4, the place where the 
accident happened, there was a pit or hole at the place where the 
pipes dipped underground, This pit covered the entire gallery 
going from one side of the gallery to the other wall on the other 
side, and was approximately five feet deep. The pipes dipped into 
the pit at a point practically adjacent to the three steps that led 
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from the main tunnel into the gallery. The pit was so located that 
@ person walking up the steps to go to the ladder would have to 
step across the pit, On the day of the accident there was some 
natural light coming inte this gallery Number 4, through a grating 
or vault loceted in the top of the gallery, at a point leading to 
the ejector hous¢. 

The evidence tends to show that the construction had 
been completed on the buildings in what was known as Battery 8, but 
there was some work left to be done in the tunnel, There was some 
inspection work, some electrical work, minor piping and the placing 
of the gratings and the opening end cleaning of the lateral tunnel. 

The pit in gallery Number 4, where the accident occurred, 
had some boards across it, but was not covered by iron grating. 

The contractor dug the tunnel under contract for the construction 
ef the tunnel, and the construction of the trench or open pit was 
also included as part of this generel contract, 

The plaintiff was engaged in the business of selling and 
installing sereens,and usually did so under 2 contract made with the 
firm of Higgins Manufacturing Company. This same oompany also had 
@ contract with the sanitary District of Chicago, and with some of 
the sub-contractors under the contract made with Forschner Brothers 
for the installation of the screens, 

At the time the plaintiff was in the tunnel he had to 
obtain measurements ani send them to the factory to make the screens 
required. The plaintiff had instalied sereens on all the buildings, 
except the three buildings of Battery B, the point under these 
buildings where the accident happened. Two or three days before 

| May 19, 1920, Finlayson, who was the architect in charge of the 
|“ @Fchitectural department of the Sanitary District, called the plain- 
_ tiff by telephone. The plaintiff recognized his voice and Finlayson 
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asked the plaintiff when they were going to cet the belance of the 
gereens, Flaintiff told him that they had all the measurements for 
the windows but that it was necessary for him to get out to the 
plant and get the measurements for the doors. Plaintiff informed 
Finlayson that he had been out there on the premises when it was 
raining and plaintiff found it almost impossible to get areund te 
the buildings through the md. He was then advised by Finlayson 
thet there was a tunnel out there, end thst the tunnel started in 
the pump house, and if plaintiff would make inoauiry at the place 
ef construction about the tunnel they would tell him about it. 
There was some conversstion regarding the conditions of the buildings, 
as to the progress of the construction, and whéther the sashes 

were installed and the window frames glazed, and the plaintiff was 
informed of the progress of the work, and he advised Finlayson 

thet he needed electric power to run the drills to instell the 
sereens in the windows and doors. 

On May 19, 1930, plaintiff went out to the plant. He 
arrived there about 11300 o'clock in the morning, and met a watchman 
at what is called the pump house, and advised the watchman that he 
wished to go into the basement where the tunnel was, according to 
the directions of Finlayson. The watchman direeted the plaintiff 
to the basement, andi when the plaintiff got there he met a Mr. Forker, 
who was 2 junior engineer of the Sanitary District, working for 
the operating department. lir. Forker tried to get in touch with 
someone to go with the plaintiff into the tumnel, and finally told 
the plaintiff that he could not find « man to go with the plaintiff. 
He then advised the plaintiff thet he would show him how to get into 
the tunnel, and Forker took plaintiff into the tunnel and went into 

the first gollery, leoding up to the first building. Before he 
went into this gellery Forker pointed down the tunnel and informed 
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the plaintiff that all the galleries out from the tunnel were just 
the same as the first gallery, and that the plaintiff could go 
down to the tunnel to any of the buildings that he wanted to by 
means of the galleries, and to go up the ladder in the galiery the 
game as it wss in the first gallery, and so to go up to any build= 
ings the plaintiff wished to co. 

The plaintiff wanted to visit the buildings that were a 
part of the west group, namely, Battery Bo It was on these build- 
ings that the screens were to be installed. The bunnel was light, 
and Forker inquired of the plaintiff whether he thought he could 
find his way around, the plaintiff replied that he knew about where 
those buildings were located, and plaintiff came down the ladder 
in gallery Number 1 and walked towerd the building at the west. As 
the plaintiff walked towards this part of the tunnel the artificial 
light was very good. He came to gallery Number 4, the place where 
he intended to go up to the building to measure the windows and doors 
for soreens. He turned toward the right and saw the Ladder to his 
Fight in the gallery, fhere was some light coming in from aleve, 
and he took one step toward the ladder when he went down into the 
pit and was injured. 

The fect is that the plaintiff was in the use of the 
tunnels for the purpose of carrying on the work necessary to install 
window and door screens, and his presence and use of the tunnels and 
galleries was permitted by the terms of the contract between the 
defendant Forschner and the Sanitary District. The defendant under 
its contract had a duty to perform, which was to provide a safe means 
of access to all points where the work was being done, in order to 
insure the safety of workmen, engineers and inspectors, whose presence 
Was necéasary during the course of the work. By the seme contract 
the defendant Forschner assumed ali responsibility for damages or 
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7 
injuries growing out of any act or deed of the contractor and his 
employees by reason of the use of the tunnels and valleries, 

The purpose of the visit end use of the tunnels by the 
plaintiff was justified by the contract entered into by the Sanitary 
District of Chicage with Dowdle brothers Co, for the construction 
and furnishing of screens. 

It is evident that the pit was an open one and only 
covered in part by the use of two or three boards placed seross the 
pit at the point where the ladder was loested, so that if the 
plaintiff made use of the tunnels and lsdders he would be protested 
from falling into the opening. The plaintiff was properly in the 
tunnel on business which was permitted by defendant Forschner's 
contract with the Sanitary District. Whether the use made of the 
tunnel by the plaintiff to reach the battery of obuidlings was a 
proper or negiigent one, was a question for the jury. 

The question of contributory negligence on the part of the 
plaintiff and lack of ordinary care and caution for his own safety is 
generally for the jury, and is only © question of law when men of 
reasonable mind would say and agree that the plaintiff was not, at 
the time and prior to the accident and injuries sustained, in the 
exercise of due care and caution for his own safety, and as a result 
was guilty of contributory negligence, Follsard v. Broadway Central 
Hotel Gorp., 353 Ill. 312. 

Applying the rule stated, the plaintiff's evidence tends 
to establish the allegations of the declaration, and the facts should 
have been submitted to the jury. The defendant Forsohner Contracting 
Company, under its contract with the Janitary District of Chicago, 
had a duty to perform to persons rightfully upon the premises - 

j that was, to provide « sefe passage in the use of the tunnels and 
ladders, and by analogy the decision of the Supreme Court in the 


| Gane of Galvert v. Springfield Light Go., 221 111. 290, applies. 
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fhe court there ssid: 


*The law is well settled that an owner or occupant of 

land who by invitation, express or implied, induces or 
leads others to go upon premises for any lawful purpose 

is liable for injuries occasioned by the unsafe condition 
of the iand or its approaches, if such condition was known 
to him and not to them, and was negligently suffered to 
exist without timely notice to the public or to those who 
are likely to act upon such invitation, and if there are 
hidden dangers upon the premises he must use ordinary 

care to give persons rightfully upon the premises warning 
thereof, and that the owner owes such duty to an independent 
contractor or his servants while working upon his premises," 


In the operation of the work by the Forschner Contracting 
Gompany it was its duty, not alone to his employees, but as well 
to the persons employed by or working for other contractors, to 
use ordinary care in prosecuting its work in such a way as not to 
negligently injure the employees of other contractors. Fetzer v. 
175 Ill. App. 401, 
The law is well settled that when work is being done for 





an owner by an independent contractor, the owner is not liable for 
injuries caused by the negligence of such independent contractor. 

The Sanitary District of Chicage, under its contract with the co 
defendant Yorschner Contracting Company was constructing the improve- 
ment described in the opinion. The Forschner Contracting Company was 
an independent contractor doing this work, and the Sanitary District 
of Chicago could only exercise such control as was provided for by the 
terms of the contract. The manner ef doing thie work was under the 
Control of the contractor. Its obligation to furnish a safe place to 
work applies only when the relation of master and servant exists, 

and not to an owner who has contracted with an independent contractor 
for the doing of the work, which of course could not be such a 
relation as master and servant to any person injured. Shaw v. Dorris, 
290 Ill. 196. This being the undoubted rule which applies to the 
relationship created by the contract between the Sanitary District of 
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Chicago and the forschner Contracting Company, it is clearly 
established by the contract that the defendant Forschner Con- 
tracting Company, is an independent contractor doing work for 
the Sanitary District of Chiago. The failure of the contractor 
to furnish a safe place for the plaintiff, who was rightfully 
upon the premises, and which resulted in injury to him, does 
not create any liability as against the Seniteary District of 
Chicage, and the judgment as to this defendant is affirmed, 

4s to the defendaht, Forschner Contracting Company, the judgment 
is reversed and remanded. Under the Civil Practice 4ct this court 
may affirm a judgment as to one defendant and reverse it as to 
another. ch. 110, sec. 92 (f). Minnis v. frieni, 360 111. 328. 


JUDGMENT AFFIRMED IN PAT AND 
REVERSED AND RUMANDED IN PART, 





HALL, P. J. CONCURS 
SULLIVAN, DENIS E., J, TOOK NO PART, 
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Opinion filed Nowe 20, 1935 

WR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This is an appeal by the defendant from s judgment for 
the plaintiff in the sum of “710, recovered in an action upon a 
contract for légel services te the defendant. 

fhe declaration alleges that the plaintiff entered into 
a verbal contract with the president of the defendant corporation 
for services of the plaintiff to act as attorney for the defendant 
for the year 1930, for which the president agreed to pay the sum 
of $1,000, and that in compliance with such contract the plaintiff 
rendered such services to the defendant. 

The declaration further zlleges that the defendant paid 
to the plaintiff on sccount of such contract §350 and credited the 
plaintiff's account with the further sum of 40.00, leaving 2 balance 
due upon the contract of $710. 

The defendant's amended affidavit of merits states sub- 
stantially, that the president of the defendant company was without 
power to enter into any contract with the plaintiff, as alleged; that 
such power under defendant's by-laws is vested only in the Board of 
Directors, and that the president was never empowered to retain the 
services of the plaintiff; that the defendant did not contract with 
the plaintiff to act as its attorney for the year 1930, and did not 
agree to pay $1,000 to the plaintiff for such services. 

j _- A trial was had before the court, and judgment was entered 
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Diet the verdict of the jury for the amount claimed. The evidence 
by the p&aintiff is to the effect that he made a verbal contract 
with the president of the corporation to render services for the 
year 1930, for which he was to be paid $1,000. The president of 
the defendant company testified as a witness. From his evidence 
it appears that he denied making such a contract with the plain- 
tiff for legal services. The defendaht offered evidence that the 
plaintiff had knowledge of the by-laws of the defendant corpora~ 
tion; and also offered the by-laws in evidence, which were 
identified by witnesses. This offer of testimony and the by~ 
laws, was objected to by the plaintiff, and the objection of the 
plaintiff was sustained Py the court. 

The contention of the defendant is that the court erred 
in refusing to admit as evidence knowledge of the plaintiff @& 
its by-laws, and also the by-laws. There is evidence that the 
plaintiff appeared and acted in the organization of the defen=- 
dant corporation, and assisted and wae present when the by-lawe 
were amended and adopted, and in fact was present at a number 
of mectings of the Board of Directors. The by-laws produced 
and offered by the defendant were identified as the by-laws of 
the defendant by the president of the corporation. 

Tne fact thet the minutes and by-laws were produced and 
identified was sufficient, and the court should have admitted in 
evidence the by-laws of the defendant corporation. If the plain- 
tiff had knowledge of the by-laws, this knobledge was proper 
evidence for the jury. The defendant was an incorporated com=- 
pany, and it is evident that the president could exercise only 
such power as was granted by the by-laws te enter into contracts, 
The by-laws not being in evidence, the defendant was denied the 
right to question the authority of the president to act in the 


Matter, The Plaintiff, however asserts 
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that by the by-laws offered in evidence, the president had authority 
to enter into the contract in cuestion, and points to the sections 
of the by-laws to sustein his position. 

The difficulty in this situation is that upon the objection 
of the plaintiff the triai court refused to admit the by-laws in 
evidence, and therefore the only cuéstion for this court to pass 
upon is whether the trial court's ruling was proper. This court in 
the case of Traders ins. Go. vs. Uatlin, 71 Ill. App. 569, in passing 
upon the practice in the Appellate Court, held that thie court 
cannot consider rejected evidence in order to sustain the theory 
of the plaintiff's case, and in thet opinion wpon this question 
the court said: 

"We are not aware of any rule by which we could lawfully 
take into consideration the rejected testimony and base 
our final finding of the facts upon 211 the testimony, both 
that received that rejected. We can only determine 
whether the court erred in its rulings upon the testimony, 
and whether the court correctly found the facts from the 
evidence which it admitted,* 

Therefore, the material question here to be determined is 
whether the court erred in rejecting the offered evidence of the by- 
laws and thereby denying the plaintiff the right to oall this Court's 
attention to the various sections of the by-laws in order to question 
the authority of the president to act for the corporation as he did. 
We believe this evidence was material and the court should have 
admitted it, in view of the fact that the plaintiff in order to sustain 
his position, contends that the president had ample authority to 
engage the plaintiff for his legal services. If the president of the 
defendant company was without authority to enter into this contract 
with the plaintiff, the fact that the plaintiff received a payment 
from the president would not bind the defendant corporation, unless 


by ite act, through its agent it waived the question of authority. 
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In view of the fact that the court rejected the evidence, 
ag we have indicated in the opinion, it will be necessary to 
reverse the judgment and remand the cause for a new trial, Accord= 
ingly, the judgment of the Circuit Court is reversed and the cause 
remanded, 

REVERSED AND REMANDED. 


HALL, P.d. CoNoURS, 
SULLIVAN, DENIS E,, J, TOOK NO PART, 
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Opinion filed Nov. 20, 1935 

MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This appeal by the plaintiff is from a judgment entered 
in the Municipal Court of Chicago in favor of the defendant upon 
its motion for judgment notwithstanding the verdict returned by 
the jury upon the trial finding for the plaintiff for 71,104.02. 
This action by the plaintiff is uvon three promissory notes 
executed by the defendant on May 5, 1932, each note being for the 
sum of $331.04, and payable to the order of the plaintiff success—- 
ively on July, August and September 1, 1932. 

The defendant's defense isa; First, that the notes were 
given for eight carloads of spinach, handled by the defendant and 
the plaintiff upon < joint account, the profit or loss, if any, 
to be divided, and thet the agreement called for cars of spinach 
of U. S. No. "1" quality; second, thet the plaintiff, after notice 
ef the failure of the spinach to grade U. 3. Noe "1" in quality, 
promised to send to the defendant other produce to handle on a 
Commission basis, to reimburse the defendant for the loss suffered 
from the handling of the eight cars of spinach; and third, that 
there was no consideration by the defendant for the execution 
of the notes in question. 

The evidence in the record clearly demonstrates that the 
jury's verdict was properly based upon three promissory notes 
signed by the defendant and delivered to the plaintiff in the 
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aggregate amount of §1,104,02, being for the value of the carloads 
of spinach sold by the defendant before the execution and delivery 
of the notes in question to the plaintiff, The defense offered 

was that the notes were executed without considerstion under 
pressure brought by the plaintiff for payment, and the defense 
offered by the defendant was clearly an afterthought for the purpose 
of avoiding payment of the notes, . 

The trial court, while vested with diseretion to set 
agide a jury's verdict, should not do so where it is evident from 
the record that the plaintiff is entitled to recover. 

The view we have taken upon the merits, dees not require 
this court to consider the other contentions of the plaintiff, 

We might add that we de not have the sdventece of the defendant's 
brief as to its theory of defense, for no appearance was filed. 

The judgment for the defendant is reversed, and judgment 
for $1,104.02 upon the jury's verdict will be entered in this 
court. 

JUDGMENT ACVERSED FOR DEYENDANT AND JUDGMENT 


ENTERED HERE FOR THE PLAINTIFF IN THE SUM OF 
$1,104.03, 


HALL, P.J. CONCURS 
SULLIVAN, DENIS E., J. TOOK NO PART, 
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ALBERT KAGAN, Lu kPPEAL FROM 
(Plaintiff) Appellee, 





MUNICIPAL QOUYRT 


Ve 
LONDON GUARANTEE & ACCIDENT COMPANY, OF GHICAGO. 
LTD. > >) = : u 
Z a. Sy A A > 
(Defendant) Appellant, I Om 4 oA. 6 8 4 


Opinion filed Nove. 20, 1925 

MRe JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This cause is in this court upon a vetition of the defend 
ant for leave to appeal from an order granting a new trial to the 
plaintiff, and plaintiff's eanewer thereto. Upon due consideration 
the motion of the defendant for leave to appeal was allowed, and 
the cause is now before this court upon the question of whether 
the trial court erred in its order granting the plaintiff a new trial. 

The suit was instituted in the Municipal Court of Chisago 
by the plaintiff on a policy of insurance issued by the defendant 
to the plaintiff, in which the defendant agreed to indemnify the 
insured against loss by rebbery, and the members of his family. 

The filed statement of claim alleges that a policy of 
insurance was issued to the plaintiff dated June 1, 1933, upon which 
@ premium was paid; that on January 13, 1934, Kitty Kagan, the 
wife of the plaintiff, was the victim of a holdup and there was 
stolen from her person, cash and a diamond ring, which was her 
property, of the value of $1,000; that the plaintiff thereafter 
performed all the conditions provided for by the policy precedent 
to the liability for loss sustained by the assured, 

Upon the trial, defendant admitted the issuance of the 
policy, the payment of the premium, and that there was » holdup or 
robbery, but denied in its emended affidavit of merits that the 
plaintirr performed all the conditions precedent to the liability 
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ef the defendant; in thet he failed to comply with paragraph "HY 
of Seo. II of the policy, which required the filing of a proof 
ef loss under oath within 60 days after the oceurrence. It is 
further stated in the sffkdevit of merits that the plaintiff had 
refuged to co-operate in thet he fsiled to take action te procure 
the arrest and prosecution of the offender, and to recover the 
stolen propert#; that the property alleged’ to have been taken 
was believed by the defendant to have been returned to the possession 
of the plaintiff, or = member of his family subsequent to the 
robbery. 

The case was tried before one of the judges of the Munici- 
pal Court of Chicago and a jury. The jury considered the evidence, 
and at the close of the hearing, returned 2 verdict for the 
defendant. Upon plaintiff's motion, a new trial was allowed by 
the court. 

The questions in this ease are lergely ones of fact, The 
Plaintiff's wife, Kitty Kagan, was held uy and rebbed of a diamond 
Ting and some money on January 13, 1934, in the presence of the 
plaintiff and Mrs, Fannie Pincus, who conducted a delicatessen store 
at 4335 West Roosevelt Road in Chicage., After the holdup, Mrs. 
Kagan and the plaintiff, her husband, appeared at the Police 
Detective Bureau and identified one named John Cordon as the man 
who robbed Mrs. Kagan of the diamond ring and 946.00 in money, and 
Mrs. Kagan signed a statement of the cocurrence, in which it is 
stated that she identified the verson known as John Gordon as the 
perpetrator of the robbery. | 

Upon the trial of this alleged offender,in the Municipal 
 Gourt, the plaintiff, as well as Mrs, Kagan, was not sure that 
"Jobn Gordon was the man who committed the robbery, and refused to 
Proseeute him, The evidence is conflicting as to the identification 
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of the alleged robber by the plaintiff and Mrs. Kagan. Several 
persons present in thé Detective Sureau of the Police Department 
at the time John Gordon and others were viewed by Mre and Mrs. 
Kagan, testified that the plaintiff and alse Mr. Kagan identified 
the prisoner as the man whe committed the robbery, 

The owner ef the delicatessen store, Mrs. Fannie Pineus, 
was not sure in her identificetion of Gordon, although she testified 
that he looked like the wan who committed the crime, 

The policy in evidence provides, among other things, the 
following: 

"8. Proof of Loss: Inventory: prosecution. Affirmative 
proof of loss or damage, under oath, on forms provided 

by the company, must be furnished to the company, within 
sixty days of the discovery of such loss or damage. Such 
proof shall contain, etc. * * * In the event of logs or 
damage, for which claim is made, the assured shall at the 
recuest and expense of the Company, take legal action to 
procure the arrest and prosecution of the offender and 
the recovery of the property, * 

Upon the question of proof of loss sustained by the plain=- 
tiff by reason of the commission of the robbery, it appears that 
the defendant was notified of the loss, and an adjuster for the 
defendant company talked with Mra. Kagan about the rebbery from her 
person, and the adjuster prepzred a statement in writing of the 
facts related to him by Mrs. Kagan, which she read and stated was 
true. It doés not appear that the plaintiff was recuested to file 
a statement of less under oath on the forme provided by the company; 
nor thet the defendant delivered by mail or otherwise, the forms 
required, There was other evidence regarding the failure to file 
proof of loss and denial of liability by the defendant. 

In this case the question is not raised that the court 
@rred in passing upon the competency of witnesses or the relevancy 
of evidence presented, nor do the parties urge that the court erred 


in the giving of instructions to the jury. 
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The ouestion as to plaintiff's co-operation in the pro- 
secution of the offender and the recovery of the property, and 
the question of failure to file a proof of loss within sixty days, 
or the waiver thereof by the acts of the defendant, are questions 
of fact. The court instructed the jury upon these questions and, 
as we have stated, no objections were offered by either of the 
parties to the giving ¢ such instructions, and no doubt the 
instructions as given were followed by the jury 2nd as a result 
verdict was rendered for the defendant upon the disputed ocuestions 
of fact. 

It is larsely within the discretion of the trial court 
to grant the plaintiff a new trial after a verdict is rendered 
by a jury, but when, as in this case, the evidence is largely con- 
flicting and the record free from error, the trial court is not 
warranted in granting the plaintiff a néw trial where the evidence 
in the record fully justifies the verdict of the jry. 

This court will reverse the order entered by the trial 
court granting plaintiff a new trial, and judgment will be entered 
upon the verdict returned by the jury finding the defendant not 
guilty. Jurisdiction to enter such 2n order is provided for by 
eh. 110 par. 220, sec. 92 (f), Civil Practice Act, Cehill's Tl. 
Rev. Stats. 1933, 


ORDER REVERSED AND JUDGMENT HERE FOR 
THE DEF2NDANT, 


HALL, P. J. OONCURS, 
DENIS &, SULLIVAN, J. TOOK NO PART. 
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WR. JUSTICE HEBEL DELIVERED THE OPINION OF THE coURT,. 

This is an appesl from a judgment for $1500 entered upon 
@ verdict of the jury against the defendant. The action is for 
damages resulting from personal injuries suffered by the plaintiff 
while walking upon the sidewalk at 500 North State Street, in the 

Gity of Chicago, about 6:50 pe me on January 26, 1933, 

The négligence charged is, in part, that by reason of 
the defective condition of the sidewalk the plaintiff fell and was 
injured, 

The facts appearing from the record disclose that the 
Plaintiff was walking north from the loop district of Chicago, on 
the west side of State Street, accompanied by Fred Otte; that 
plaintiff in walking across Illinois Street at the intersection of 
State Street, stepped upon the north curb, took three steps and 
feli upon the sidewalk. At the time of the accident it was a cold 
night and very dark, There was no street light at the northwest 
corner of State Street and Illinois Street, near the point where 
the plaintiff fell. The street light nearest the place of the 
accident was diagonally across State Street. The sidewalk at the 
place where the plaintiff was injured was made of cement. There 

J was 2 broken slab in the walk, which was depressed at the part 
a where it adjoined the cement slab to the north, This slab had a 
oraekx in it, and was depressed about three inches below the cement 
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2 
slab adjoining it. The defective condition of the sidewalk was 


moat pronounced to the west or inner part of the walk, and a pateh. 
hed been cemented over a portion of the depressed area of the slab. 

The plaintiff had = right to the use of the walk, and, 
from the evidence, did not have knowledge of the condition which 
caused the accident, 

The defendant in the instant case offered no evidence, 
and the only evidence before the jury wes that of the plaintiff, 

The question of negligence of the defendant, as well as contributory 
negligence, if any, of the plaintiff, was for the jury. The plain- 
tiff was injured at the place indicated, and no point is raised by 
the defendant as to the extent of the injury susteined by the 
plaintiff, nor as to whether or not the judgment is excessive. 

The court quite agrees with the defendant's contention 
that the City is not required under the law to keep the streets 
absolutely ssfe, but is bound only to use ordinary care to keep its 
streets and sidewalks reasonably safe for iamediate travel thereon 
by persons using due care. The cuestion is: was the alleged condition 
of the sidéwalk complained of such 2s te make the City liable for 
the injuries sustained unfer the facts as they appesr in evidence? 
The plaintiff was not obliged to anticipate the condition of the 
sidewalk to be such thet she assumed any risk in walking upon ite 
At the time of the accident, it was dark and no street lamp was 
burning at the point of or near to the place of the accident. There 
is no evidence thet on the night in question the plaintiff was 
able to see the condition of the walk by looking ahead. If such 
was her burden, no matter how careful she may have been, under the 
facts in this case she could not recover in an action against the 


; City for the injuries sustained, 








.- There is evidence that on occasions plaintiff walked from 
the leop to her home for exercise, and it was for the jury, from 
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all the evidence, to find whether the plaintiff had knowledge of 
thewalk at the time of the accident and was guilty of contributory 
négligence. ividently the jury believed the evidence was such as 
to justify their verdict for the vlaintiff. 

The Oity relies in a large messure upon the City of Chicago 
v. Norton, 116 111. App. 570 for the rule there announced thet an 
uneven condition of 2 sidewalk by depression or elevation of more 
than two to three inches at the point where the flagstones join, 
is not of itself a dangerous condition, for which 2 municipality 
is liable. This may be true sand undoubtedly was the proper rule 
to apply to the facts in that case, but in the instant case the 
condition of the sidewalk could not be seen because of darkness, 
which wes altogether different from one where the condition could 
be seen in the daytime, and where it would be the duty of the 
person using the waik to observe the condition and svoid stepping on 
the defective part so as to be tripped. City of Quincy v. Barkey, 
81 Ill. X00, 

The defendant complains that the court erred in refugaing 
to give two instructions offered by the defendant. The instructions 
are abstract propositions of law, and do not apply in the instant 
@asé. instructions that are not in form to apply to the facts 
in evidence, are misleading, 

The defendant further complains thet the evidence does 
not show that defendant had actual or constructive notice of the 
defective condition of the sidewalk. In defendant's points and 
authorities this point is raised, but not mentioned in its argument 
or reply brief. However, there is evidence in the record that the 
defective condition of the walk existed for a considerable time 








before the accident, which evidence was not questioned by any evi-e 
_ dente offered by the defendant. The judgment is affirmed. 


JUDGMENT AFFIRMED. 
PeJe AND DENIS & SULLIVAN, J. CONCUR, 
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MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This is an appeal from an order denying plaintiff's 
applicetion for temporary alimony and solicitor's fees as prayed 
for by the plaintiff in her amended petition, and the answer of 
the defendant to this petition. Plaintiff filed a bill for divorce 
upon the ground of cruelty, and preyed for alimony. The defendant 
filed his answer and also a sress-bill, charging ervelty and 
desertion, To this cross-bill the plaintiff answered denying the 
Charges. The case wis pending, and at the trial, the court, on 
July i, 1932, entered a decree of divorce upon the cross-bili of 
the defendant, as prayed for, 

From the record it appesrs that an order was entered by 
the Executive Committee of the Superior Court of Cook County, as 
provided for by the rules of this court, assigning Judge Rudolph 
BDesort to the Criminal Oourt of Gook Gounty for the year commencing 
Monday, September 7, 1931, and while so assigned and acting as 
the Judge of the Oriminal Court of Geok County, he heard and signed 
a decree of divorce in the above entitled cause st the time above 


stated, 
$heeplaintiff contends that the purported decree entered 


as of July 1, 1932, was entered while Judge Desort was acting as 
a judge of the Criminsai Court of Gook County, and is, therefore, 
mull and void. In support of this contention plaintiff cites 

The People v. Feinberg, 348 Ill, 549, and the ease of U. S, Life 
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Ins. Go. ¥o Shattuck, 159 111. 610. In the latter case the 
presiding judge at the time of the trial of the civil osse, upon 
@ hesring, entered judgment, and allowed the defendant 60 days 
within which to present and file its bill of exceptions, During 
and before the expiration of the time allowed for the approving 
and filing of the bill of exceptions, the trial judge was assigned 
to and presided in the Griminzi Court of Cook County, and while 
so acting as 4 judge of the Criminal Court, he prepared an order 
extending the time within which to file the bill of exceptions 
in the civil case then pending. fhe Supreme Court said: 


“It ia to be noted that the Griminsl Court of Cock 
Gounty is a continuation of the recorder's gourt of the 
city of Chicago. The recorder's court was a court of 
both criminal and civil jurisdiction, (Laws of 1853, p. 
147; Scates, Treat & Blackwell's Stat. p. 661;) and when, 
by the constitution of 1870, it was superseded by the 
Criminal Court, it was expressly provided that the latter 
court ‘shall have no jurisdiction in civil oases, except 
in those on behalf ef the People, and incident to * * * 
Criminal or quasi criminal matters, and to dispose of 
unfinished business,' This last clause, ‘and to dispose 
of unfinished business,! very plainly has reference only 
to unfinished civil business pending in the reecorder's 
court at the time of the change in jurisdiction worked by 
the new constitution, and not to unfinished business that 
might be at any time pending in the Cireuit or Superior 
Court of Cock County, and thet had already been in part 
disposed of in one or the other of said last mentioned 
courts by or before the particular judge who was there- 
after holding and prefiding in the Criminal Court, as 
seems to be supposed," 


The Griminal Court and the Superior Court are wholly 
separate and distinct courts, each having its own separate 
and distinct organization, clerk, record and place where 
it is held. The jurisdictions of the two courts are 
entirely different, the Criminal Court havi ‘no juris- 
Giction in civil cases,’ except the very limited juris- 
diction above indicated, and the Superior Sourt having 
general jurisdiction in sll civil oases. When a judge 
of the Superior Court presides in and holds a term of the 
Criminal Court, he does so, not in his official capacity 
of a judge of the Superior Court, but in his capacity of 
6x S judge of the Criminal Court, the latter part 
Of the section of the constitution above quoted providing 
that when he is holding 2 term of the Criminal Court he 
‘shall be — ficio judge of said court’, While holding 
the Grimi e is that court in concrete form, in 

exercise of judicial functions is the agent of that 
Court only, and speaks and acts solely for it, and not 
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for some other court that he is not holding. Salk 
v. Venice and Carondelet Railway Co. 102 Til. 459." 


This case was cited with approval in People ex rél.e v. 
Feinberg, 348 Ill. 549, in which the court held that where a juitge 
ef the Circuit Court not assigned to the Criminal Court attempts to 
call a special grand jury and assumes jurisdiction of the preceed=- 
ing, such orders in connection therewith are void, and may be 
wholly disregarded, The court in passing upon the question said: 


"A petition addressed to the juices of the Cireuit 
Court of Cook County asking for the impaneling of a 
special grand jury and the appointment of a special 
State's attorney for Cook County was presented to the 
Hon, Michael Feinberg in the court room in the court 
house of Cook County, Illinois, regularly occupied by 
him as a chane¢llor of the Circuit Court. Judge Feinberg 
thereupon umertook to convene » branch of the criminal 
court of Cook Gounty, with himself as presiding judge, 

M. P. Delano, chief deputy clerk of the criminal court, 
being then in attendance and acting as such clerk, and 

the sheriff of Cook county being in attendance. He also 
directed the clerk of the criminal court of Cook county 

te file the petition, and entered an order directing that 

@ special venire issue for an additional grand jury for 

the April, 1932, term of the criminal court, that the clerk 
of the criminal court proceed to draw from the jury box the 
names of one hundred persons and certify them to the 
sheriff, and that the sheriff summon such persons to appear 
in the court room ef Judge Feinberg on April 8, 1932. In 
obedience to such order the clerk filed the petition, 
spread the order upon the records of the court, drew and 
certified the names of one hundred persons to the sheriff 
of said county, and the sheriff thereupon summoned those 
persons and they appeared in the court room of Judge 
Feinbetg in the court house in said county. Wudge Feinberg 
thereupon caused twenty-three of such persons to be 
impaneled as « special grand jury, to serve as an additional 
grand jury for the criminal court for the April, 1932, term, 
and appointed Louis E. Hart a special State's attorney to 
assist the grand jury in its investigation and to prosecute 
all indictments returned by it. Hart accepted the appoint- 
ment as such special State's attorney, qualified as such, 
and has been gince the date of his appointment acting as 
such. The special grand ery immediately went into session 
in a room set aside for it in the court house and has been 
since the date of its impaneling assuming to sct as a grand 
jury of the criminel court, has used the process of that 
court in commanding witnesses to eppear before it, and has 
by its foreman administered an osth to such witnesses and 
has examined such witnesses touching their knowledge of 
Grimes alleged to have been committed in Cook county, * * * 
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The respendent contends that the circuit court of 
Gook Sounty is vested with jurisdiction in all cases 
of a criminal nature, and thet any judge of that court 
is authorized by the act concerning jurors (Rev. Stat. 
1874, chap. 78, seo. 19), to cause a special venire 
te be issued at any time when he shall be of the opinion 
that public justice requireé it. In Berkowitz v. Lester, 
121 Ill. 99, an action was brought in the Circuit Court 
ef Cook Sounty to recover 2 statutory penalty imposed 
by section 152 of the Criminsel Gode. The action being 
quasi-criminal, the court dismissed it on motion of the 
defendant on the ground thet the Cireuit Court was without 
jurisdiction of the subject matters" 


"Since no other method has been provided by law, the 
rule, which expresses the determination of the judges, 
fixes the method of appointment. ‘Said juiges shall be 
ex-officio judges of said court.' ‘Said! judges refers to 
the one or more of the judges of the Giroult or Superior 
Vourt by whom the terms of the Criminal Court are to be 
held, determined by the judges of the Circuit or Superior 
Court. ‘aid! judges who are designated to hold the terms 
of the Criminal Court, and not the whole body of judges who 
designate from their own number the one or more judges to 
hoid the terms of the Criminal Court, are the ex-officio 
judges of the criminal court. * * *# 


There are no elected — of the Oriminal Court of 
Cook County. They are all selected from the judges of 
the Circuit or Superkor Court by their associates, and 
become, by virtue of their selection and by virtue of their 
offices, See eeces judges of the Criminal court. A judge 
of the Gircuit Court is not a judge of the criminal court., 
ex-officio or otherwise, until he has been assigned to 
that service by the judges of the circuit court in accordance 
with the rules of the court regulating such assignment. No 
i of the Circuit Court, unless so assigned, has the 
right to held a term of the criminal court. 

It may be noted that the Supreme Court in discussing 
Greene v. People, 182 Ill. 278, in the Feinberg case, overruled its 
Opinion in that dase, in so far as it is inconsistent with the 
Gourt's opinion in the Feinberg case, This is one of the cases 
relied on by the defendant in the instant case. 

From these authorities, in applying the rule announced by 
the Supreme Court, the conelusion necessarily follows that Judge 
Desort, who was assigned to and presiding in the Criminal Court of 


Gook County, had no jurisdiction to enter the decree of divorce in 








te #100 — ed? tadt ehastace tashnoqser edt 
eseso Ile at aoltoltbel«uy matt be botesv el ytawod food 
#tuoo tad? to eghuf wis ted? hae ,etutea Lanimtro « to 
etet® ve) etotut, yatntesmoo tos ant yd OF teens bees: ef 
Sticoy islooqe © seco of ,(@L =: 
molaiqo edt te od Lisde of w oul? scot 
etetned .¥ xtiwodteé nf tt iupet 2 fe snes — 
trwod tiwoti0 ed? ai @ ad asw moltos as .@@ .I{t 
besoqmk ytLiaedeq yeotuiste ¢ «eve0st oF gy tooo 30 me 4758 


giled sottes eff .ebod ogy goad edt sae. doe * 
= To as teou mo tt * — ages 
wottinw ssw txuo0 tlumriO sft tad? é 

‘ered tom seo ol te ——— * 
edd yaad vo feb neod 4 bediem xedéo on eonts* 

e2on hur 7 to noltanimteteh ett she bowen sa Se 

od fut blot! Saree Aaee ea ede od 
ot seated 4 hist! '.devo0 & 
tolxeqe® te tiveriO ed? To seine sae” “4 he: righ age 


ed o¢ era ¢0d Lentuird edt to — 

softequ® to tivorld 6dt to seghy 

emred et mete od betenglesd ers 
te yhod elodw ed? tom bas 

ot { Sten 20 Sao sdt 2* 





Ao⸗ to eeybut 
Mas nogtul si? mort Detesion ELe us yadt. cytneey Hbe® 
63 & 
bar — —— tied? yd txwod ae ~~ to ¢ivorld edt 
thod? to outitiv yd bas eoiteslee tied? to euétiv Ww , 
hat A .#tyoo Lontuiz0 edt to eogtal 
* Istimixo ed to eybut © tom at ——— odd 
0? bemgtoes seed azd od Lltnw —— ee 
ore at sar nen dake rae Sante —4* 
Basa La t 
Sead shee manatee o8 22e. o tigor£o mr pf 


Mawes Tenkadne U0¢ 3 ‘to mrad a fod of 
giteavosth ni trod ometqué od? tad? beter od yan tI 
ett defsrtsve ,saso yredntet ont al ,6Ve 4 LT sel 4215094 + —* 
oft déiw taetntencont et ti an tat oe at goed fad? at sotatgo 
eeerd Od? to ooo et eid? .eaeo grodutet edt ee ao tmico ‘e'tx0d 
souno tretent edt at —— 
qo Ssonwomre olor oft gatylaqe at aeeltizvediys seeit mort | 





oydol todd awollet yftrseweoen ‘mole inneo edt cvoð — ont 


to s00 LeatmbrO oft nt gakbivory bas ot peagtoss now of ¢#xoned 
aL 9otovad Yo sexosh edz cota of aoltothatxst om Sad ,ytawod A 






5 
the case pending in the Superior Court of Cook County. 

The defendant calls to our attention fects which do not 
appear in the = bstract of the record. Facts in order to be prop~ 
erly presented, must be presented as a part of the record filed in 
the case, and not by suggestions in the briefs, The method adopted 
by the defendant is not helpful to this court. 

The plaintiff in her conclusion suggests that we reverse 
the order finding that the decree as entered in the Criminal 
Court was an invelid decree, and that the same be reversed and 
remanded with directions to the court to expunge the void decree 
from the record, This we cannot do because the judse presiding did 
not have jurisdiction to enter the decree of divorce while pre- 
siding in the Criminal Court, and the decree being void may be 
wholly disregarded. fhe People v. Feinberg, supres 

This court is without jurisdiction and cannot enter an 
order recuiring that the deeree complained of be expunged. 
Therefore the appeal is dismissed. 

APPEAL DISMISSED, 
HALL, FP. J. AND DENIS KH, SULLIVAN, J. CONCUR, 
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HAROLD A. FAEEVOL and SAM SMEDBERG, ‘a EBAOR TO 
doing business as Freevol é Swedberg, - 





Defendants in Error, CIRCUIT cover f 


Ve 


COOK qounyt. 
MINNIE R. GARNER, 


Plaintiff in Error. 282] A. 63 St 
Opinion filed Nove. 20, 1935 

MR. JUSTICE HEBEL DELIVERED THE OFINION OF THE COURT. 

This case comes here upon 2 writ of error brought by the 
defendant to have reviewed 2 judgment of the Circuit Court of Cook 
County against her for $7,163.62, The action is one in assumpsit 
filed by the plaintiff and consisting of the common counts, with 
a Gopy of the account sued on and plaintiff's affidavit of amount 
due. To this action the defendant filed = plea of non-assumpsit 
and affidavit of merits. The case, being at issue, was submitted 
to the court, 4 jury having been waived, Evidence was heard before 
the court, and at the conclusion of the hesring, judgment was entered. 

The fact upon which this judgment is founded is that money 
was loaned by the olaintiffs, which was evidenced by a check, dated 
Mey 4; 1929, payable to John FP. Garner, for $8,372.50, The question 
as to what use was made of the money is disputed. Plaintiffs' 
evidence tends to show that the money was loaned to meet certain 
payments of principal and interest due on the first mortgege on 
property known as the Maccabee Temple, located at 5701 to 5711 West 
Chicago Avenus, the title to which was in Minnie & Garner, the 
defendant and wife of John P, Garner. 

This check issuéd by the plaintiffs was endorsed and deposited 
to the credit of the defendant's account in the Laramie State Bank, 
On May 6, 1929, and immediately thereafter checks were issued payable 
out of the Minnie K. Garner Building Account, and signed by this 
defendant. A check for $8,450 was used to pay the $5,000 pre-payment, 
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3 
and the ¢3,450 interest which had accrued and was chargeable te 
defendant's building, 

From defendant's evidence it appears that John P. Garner 
agted for the defendant in »11 her business transactions and looked 
after her affairs, and that the defendant depended upon her husband 
as her agent "to handle everything" for hére 

John P. Garner testified that he acted as her agent. This 
witness, however, testified further that the money in question was 
leaned to him by one of the plaintiffs, Harold A, Freevol, to meet 
personal obligations, and also to be used in payment of the emount 
due on defendant's property. For this sum, the plaintiffs received 
John P. Garner's promissory notes and several renewal notes, and 
upon the principal amount $1500 was paid, and interest up to 
January, 1932. 

There is evidence that the plaintiffs at the time the loan 
was made asked for defendant's note when the check was delivered in 
her presence to her husband in their howe, and that beeause John P, 
Garner did not heve a blank note for such use, the plaintiffs 
Suggested that such note be prepared, Afterwards, John P. Garner 
refused to permit his wife to wign 2 note for the amount received, 
and tendered his personal note instead to the plaintiffs, which they 
Sontend was accepted as collateral and not in payment of the amount 
due from the defendant. 

The important question is, whether the debt was a biability 
of the defendant, or that of her husband, and this must be determined 
from the evidence, It is not disputed, but is in fect admitted by 
the defendant that John P, Garner acted for her in her business affairs. 
There seems to be no doubt that there was a pressing need for money, 
ana that the money received from the plaintiffs was deposited in 
‘defendant's account in the bank and used to make payments due on 
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3 
the property of the defendant, 


The cireumstances surrounding the transaction are to be 
considered in determining the question whether or not the defendant 
was benefited by the receipt of this money, which she used by the 
issuance of checks to make payments due on account of the real estate 
owned by her. The strong circumstance in this case is that the 
defendant derived the benefit of the transaction carried on by her 
husband, John FP. Garner, and that the defendant used such money 
beneficially to herself, 

The defendant from the facts and circumstances in evidence, 
is properly chargeable with knowledge of the deposit in her account 
of plaintiffs! checks, endorsed by her husband, and the signing by 
her of checks to be used to make payments due on her property, and 
defendant is estopped from asserting that her husband was not author- 
ized to make the loan, for the reason thet the defendant was benefited 
by the use of the proceeds of this loen in making payments due on 
her property. 

Upon the question of agency, this court in the case of 

Fpe Vs Shirk, 237 Ill, Apps 1, stated the 





general rule to be as follows: 


"The bank, itis conceded, was authorized to collect the rent. 
it was not, therefore, wholly without power to represent the 
beneficiaries, and, at the most,» it can only be said that it 
exceeded the power granted to it in accepting rent from the 
Complainant corporation. If so, slight acte on defendants! 
part would amount to a ratification of the action of their 
agent, which would be readily implied. Harrod v. MeDaniels, 
126 Mass. 413, Defendants could not retain the rents 
Collected without ratifying the action of their agent in 
accepting the rents. There is a wealth of authority to this 
effect. s Ve Gummings, 44 Ill. ng Ve 
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4n interesting case in which the facts, upon the question 
@f whether a wife ig bound by her husband's acts by estoppel, are 
Similar to those in the case before us, is that of Anderson v. Armstead, 
4 Tl. 452, in which the court said; 





etaadasteb edt to Yereqong os 

ed of ove nottosesert oft gnibovertye woonetenuotio ed? 
tacbaoteb odt ton to asdéedw acddaeup oat gikalerroteb at — 
ed? yi boa ode doidw ,.yonom aind to tqleoe: silt yd betttoned as 






etetes Lsex edt to tamwooon no eub atmenyeg eden ot exoedo to poneuan 
ot dad? af oneo eldt mi somstenvorto guetée edT sted xd bene 
sod yd wo belrteo mottosaactt ext to $Ptened odd bevizeb tnobaete 
yorom dose been tnshasteb edt tadt bas ,rtentsd “4 aro’ ebasdens 
stisered o⸗ (intesrons 
eeonehive ai eeonnstamrozlo bas atost odt mott tasbaeteb oa? —— 
tavoeoos rod at tleogeb edt to egbetwond dtiv siseegzedo rogora 18 
yO gaiogie odd bas ,baedewd ted yd boetobas —— — emitatate * 
bas ,vytrsqety ted ao sub stnemyed olen of beay od * exosde Yo x0 
~todtue tom cow Basdeud tod toslt gaisreces moxt bouresee et mus daoro 
hbetiteaed sew taebnoteb oft teat mogset oft tot eat ont xin ot bes 
no oud ataemyeg gaidem af asol elit to ebeovors odd to enw oat * 
axirocorg re 

to aso, ott nt tryoo ald? .Youege to rotteoup edt oq 
edt boteta tf mad offI TES dade «v 


i) 





tevoliot a0 94 of slit Loxane 


efner ed? toelioe of bentitoniuve esw  bebeonoo al tk ined ear" 
od? tnseergqes of t980q twodtiw <2tOtersat donne: 

tt ted? bkee ed ylao mec tt ,toom edt te ,bas weabeetotvened 

eit moztt snot patiqecos ai ti of bet. towog edt bebosoxe = 

'stashasteb mo etos tigife .oa ti .noltetogroeo 

tied? to mottos edt by snoltsoltita: a of. tavoms bivow 

-v beligmt ylibeet ed bivow doldwy 

ig.” BPGE, —— 

at = tied? to aoltos ods at eater ce tuont iw 

> outmox edt 















eid? * vsirodtuse to détlsow & ° if % 
;8S€ LIT bs * 
iad as * + - BOs 

e obi ov ae i888 « 


ia 3 gery ¢ « 


noite sup ot aogu ,etont edt doldw at enzo paldeorodal mA 
cd a anb>e nee, 


ete ,teqcotss yd estos s' hasdend rot we basod al otis a sate 
— $6 tad at Sd wees Sap a8 aa | 


‘ one we So gh lh 
— 


4 







"The question is not what power did her husband 
actually have over the property, but what power did 
she, by her acta and omissions, permit him to represent 
himself to the appeliant te have, * * * It is an evident 
proposition that a husband can not, with the connivance 
of the wife, commit a fraud uwpoon another for the purpose 
ef presenting her with the proceeds of the fraud, for 
their future mutual use and enjoyment. 

We hold that, under the evidence, the wife is estopped 
from denying that her husband was acting as her agent 
in making the contract. * * *# 


in this case the defendant received the benefit of plain- 
tiff's loan, which was objained by her husband, John Ff. Garner, and 


used this fund for purposes of her own. In the somewhat analogous 


ease of Alton Manf. Go, v. The Gaz : i¢ 6, 243 Ill. 
298, the court said; 


"We are alse of the opinion there was sufficient evige 
dence to entitle plaintiff te have the gase go to the jury 
upon the question whether, in the absence of any authority 
in Dr. Shepherd to borrow the money and give the notes sued 
on, he did borrow it and eppellee received the use and 
benefit of it. The evidence warranted the conclusion that 
the money received for the notes sued on was deposited in 
the bank to the credit of appellee, This, in connection 
with the other proof es to the manner in which the money 
was drawn out, tends to show thet appellee received the 
benefit of it, It is, of course, not conclusive of that 
fact, but, standing alone, tends to support it. This court 
has held that where a principal sctuslly receives the benefit 
of money procuwed by the unsuthorized ects of its agent, 
the principal will be liable in the amount it has received 
the benefit of," 


And in passing upon the question of liability, the court 
further seid: 


"The evidence, we think was sufficient to justify sub- 
mitting to the jury thelisbility of appellee on three 
grounds: First, whether the money was borrowed by authority, 
express or impiied, of the corporation; second, if not 
borrowed in pursuance of suthority previously given, did 
the corperation, after knowledge of the fact of its being 
borrowed, approve or ratify it? Third, if it was borrowed 
wkthout previous authority, and was not afterwards, with 
knowledge, ratified by the corporation, did it receive the 
use and benefit of the money?” 


See also National #8 f Vegas v, Oberne et al. 121 Ill. 25; 
Fay v. Slaughter, 194 Ill. 157. 
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It is contended by the defendant that the plaintiffs by the 
acceptance of the notes signed by John FP, Garner are estopped from 
Claiming that Minnie A. Garner, the defendant, is legally liable 
to them for the money loaned. In determining this question we 
are controlled by the evidence in the record. As we have already 
indicated in this opinion, the money received from the plaintiffs 
was deposited to the account of the defendant, and she used this 
money in paying @ loan due on property, the title to which was in 
her name. The rule where = note is issued as it was in this case 
is stated in Wilhelm v. Schmidt, et al. 84 Ilis 183 in these words; 

"We recognize the rule to be, that the mere acceptance, 

by the creditor, of a negotiable note of 4 third person, 
makes it but collateral security; that when such note is 
given for a pre-existing debt, the presumption is, that 

it was not the intention of the parties that it should 
operate as an immediate and absolute satisfaction and dis= 
cia rge of the debt, and thst nothing short of an actual 
agreement, or some evidence from which a positive inference 
of — ——— can be made, will suffice to produce such 
effect; that it is the general principle that the accept- 
ance of collateral security has no effect whetever on the 
iégal rights and liabilities of the parties, as respects the 
—— debt, either to impair or suspend the right of 
action." 

The loan had been made, and from the evidence it would 
appéar that the plaintiffs requested thst the defendant sign a note. 
The note so requested was not delivered, but the plaintiffs received 
a note signed by John P. Garner, the defendant's husband. It does 
mot appear from the evidenee that it was the intention of the parties 
that the note received should operate as an immediate and absolute 
satisfaction and discharge of the debt, but that the acceptance 
of the note made it collateral security only, and did not impair or 
suspend the right of action of the plaintiffs against the defendant. 
See also the case of Walsh v. Lennon, 98 Ill. 27; Short v. Weisenborn, 


193 Ill. App. 183. 
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Other objections are made by the defendant to the admissi- 
bility of evidence, and it is contended by the defendant that the 
court erred in refusing certain propositions of law submitted to 
the court. We have examined the evidence the sdmissibility of 
which was objected to, and feel that the objections are without merit. 

It must be remembered that this cause was submitted to the 
court, and the presumption is thet the triel court, in passing upon 
the evidence and entering the judgment, considered only the competent 
evidence in the record, and we believe the record fully sustains the 
court's judgment in this respect, Hadtke v. The People, 171 Ill. 
Appe 462; Niagare ins, Co. v. Bishop, 49 I1l. App. 388, 

4s to the propositions of law submitted to the court, we 
are unable to find that the court erred as contended for by the 
defendant. They were largely upon the question of the authority of 
John P. Garner to act as agent for Minnie h. Garner, the defendant, 
and from the conclusions reached by us from the facts, these proposi- 
tions of law were not prpoper and the court was fully justified in 
refusing to hold as suggested by the defendant. 

We are of the opinion that there is no reversible error in 
the record, and accordingly the judgment is affirmed, 

JUDGMENT AFFIRMED. 


HALL, Ped. AND DENIS BE. SULLIVAN, Je CONCUR. 
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Appellee, — 
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LIEBERSON NOVELTY CO., a : ff 
sorporation, OF CHICAGO, | 
Appellant. ao 


On 4 
Opinion filea n&¥, Sb Doak A. 6 3 5 
MR. JUSTICE HESEL DELIVERED THE OPINION OF THE COURT. 
Defendant appeals from a judgment entered in the Municipal 
Gourt of Chicago for the plaintiff in the sum of $620, The cause 
was submitted to the court, without a jury. The plaintiff sued 
defendant for the value of merchandise and furniture delivered in 
the amount of $540.51; also for the sum of $250.78 for accounts 
receivable and cash sales made by the plaintiff for the defendant, 
and the further sum of $760.01 for commissions earned and due the 
plaintiff while employed by the defendant, making a total sum of 
$1,351.30, and olaimed « balance due, after allowing defendant a 
eredit of $583.73, the sum of (767.57. The court entered a judgment, 
after a hearing was had, for $620, being $147.57 less than the amount 
Claimed by the plaintiff, 
fhe amount claimed by the plaintiff is alleged to be due upon 
an agreement with the defendant. By the terms of this agreement the 
defendent purchased from the plaintiff the merchandise and fixtures 
used by the plaintiff in the manufacture of pocketbooks, The record 
discloses that the value of this property was $540, and that certain 
bills receivable were delivered to the defendant, who was to collect 
them, and when paid, the amount was to be credited to the plaintiff's 
account, The defendant admits that he collected the bills receivable 
amounting to $250.78, end that by agreement the pkeintiff worked for 
the defendant on a commission basis, but the amount alleged to be due 
between the partiés is in dispute. 
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The court in order to determine the issues between the 
parties, was required to pass woon the eorddibility of the witnesses 
and the weight of the evidence, and from the feets in the record 
it does not appear that the judgment entered was against the manifest 
weight of the evidence, 

In an action of the fourth glace in the Municipal Court of 
Chicago written pleadings are not required, and the case is whatever 
the evidence introduced makes it. Sexton &@ Oo. ve English Canning 
& Mfg. Gos, 211 ili. App. 504; Obermeyer v. liisconsin Dairy Farme Co. 
211 Ill. Appe 213, The instant case comes within this classifiestion, 

The defendant contends that the attorney for the plaintiff 
was permitted te testify in the proceeding, and that because of 
such fact the judgment should be reversed, While it is not proper 
for 2 trial atterney representing cither party in the case te 
testify, still such evidence, if allowed, goes only to the question 
of the credibility of the witness. However, in the instant ease, the 
fact seems to be that the trial sttorney during the progress of the 
trial, was called te another case, in the Circuit Court, and asked 
permission to be excused whereupon an associate concluded the hearing, 
and to this, no cbjection was made by the defendant. In this 
procedure we find no error which would justify » reversal of the 
judgment. The judgment is accordingly affirmed. 

JUDGMENT AFFIRMED, 


HALL, Pode AND DENIS HZ, SULLIVAN, J. SONCUR, 
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SWEFT & COMPANY BMPLOYES' BENEFIT OF CHICAGO. 
ASSOCIATION, JESUS DE LA ROSA, C 
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Appellees. 2 8 2 ds 6 8 5 


Opinion filed Nov. 20, 1935 

MRe JUSTICE HEBEL DELIVERED THE OPINION OF THE CoUuRT. 

This appeal is brought by the plaintiff from a judgment 
entered in the Municipal Gourt of Chiesgo for 4278, in favor of 
Jesus De La Rosa, intervening petitioner here, in 8 suit to recover 
a death benefit provided for in s policy issued by Swift & Company 
Employes! Benefit Association to Jandelario De La Rosa, deceased. 

The stipulated facts are that prior to February 5, 1937, 
Candelario De La Rosa and Juana Hernandez agreed with each other 
that they would be husband and wife; that they held themselves out 
as such in the community in which they lived in Chicago} that no 
license was obtained to permit the marriage, as required by statute; 
that their relationship was what is known 2s a common law marriage; 
that thereafter, on February 5, 1927, a son, Jesus De La Rosa, was 
born to Juana Hernandez, which son is the intervening petitioner in 
this suit; that on December 12, 1929, = ceremony was had between 
Candelario De La Rosa and Juana Hernandéx, at which a priest officiated; 
and it appears from the stipulated facts that neither Candelario 
De La Rosa nor Juana Hernandez, nor any other person on their behalf, 
secured a license in accordance with the provisions of Chapter 89, 
See. 6 of the Illinois State Bar Stats, permitting them to be joined 
in matrimony, 

It then appears from the stipulation of facts, that on 

February 27, 1930, Juana Hernandez died, and that on July 16, 1933, 
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Gandelario De La Rosa died; thet Felix De ha Rosa isa the father of 
Candelario De La Resa; that the wife of the Plaintiff and mother 

of the deceased died before Candelario de La Rosas that subsequently, 
in 1931, Jesus De La Hoga, the intervening petitioner, was taken te 
Mexico with his maternal grandmother, where he lives today, 

On Mareh 29, 1926, Candelario De ia Rosa, became a member 
of Swift & Company Employes! Benefit Association, and upon hig 
death $400 became due upon the policy, Swift & Company Employes! 
Benefit Association, defendant, properly paid the sum of $123 to 
Harry A. Steven, undertaker, for funeral and burial expenses of 
Gandelario De ia Hosa, as provided for by the rules of Swift 2 Company 
Employes' Benefit Association, and there remains due on the certificate 
the sum of 278 - the eubject matter of this litigation, 

As provided by the policy, the death benefit is payable, 
first to the member's wife, or if there is no wife living, then to 
the children collectively, each to be entitled to an equal share, and 
if there are no children, then to the father and mother jointly, or 
their survivor, and if they are dead, then to the next of kin. 

The question involved in the case is the legitimacy of the 
boy, Jesus De La Rosa, who appears here by his guardian ad litem. It 
is apparent from the stipulated facts that Candelario Ue La Rosa 
and Juanes Hernandez were not legally married, as no license wag 
obtained permitting 2 marriage ceremony; that they had entered into 
& state of matrimony known as a common law marriage. However, the 
Telationship adopted by the parties is no longer countenanced in this 
State. Sec. 4 of Ch. 89, Illinois State Bar State. of 1935, provides 


in part es follows: 


"Provided, however, that ali marriages commonly known 
as ‘common law mrriages,' hereafter entered into shall 
be and the same are hereby declared null and void unless 
after the contracting and entering into of any such comnon 
law marriage a license to marry be first obtained by such 
parties who have entered into such common law marriage and 
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a marriage be solemnized as provided by this act in 
the same manner as is provided for persons who have 
obtained a license to be joined in marriage and are 
about to be joined in any such marriage. And any 
children born to parties who have entered into such 
common law marriage shall be and they are deemed 
legitimate upon the parents having obtained a license 
to marry and are married in the manner provided in this 
Actes" 


This has been the law since July, 1909, 

4g a result of the relationship of these parties, this boy, 
the intervening petitioner, was bern, Tt must be admitted that the 
parties having adopted 2 so-called common law marriage, a child born 
of this relationshin would not be entitied to recover under the terms 
of the poliey in question. 

It ig also apparent from the facts as we have them before us, 
that an attempt was made by Candelario Be is. Roge and Juana Hernandez 
to have s marriage service performed in compliance with the law, when 
they appeared before a priest in = Catholic Chureh to have their 
marriage solemnized. However, no license had been obtained to have 
this ceremony performed, and we find from the statute above set forth, 
that in order to legitimatize the child born of this common law 
marriage, a liwense to marry was necessary. It is clear from the 
statute that this boy is not a Legitimate son of the late Candelario 
De La Rosa, and under the terms of the policy, the father of the 
deceased would be the only one entitled to recover the amount remainéng 


a For the reasons stated, the judgment entered in the Municipal 
Court of Chicago, in favor of the intervaning petitioner, is reversed, 
and judgment for §278, is entered here for the plaintiff and against 
the defendant, | 

| JUDGMENT REVERSED AND JUDGMENT HERE. 
| HALL, PeJ. AND DENIS E, SULLIVAN, J. CONCUR, 
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UR, JUSTICE HEBEL DELIVERED THE OFIHIGN OF THE GOURT. 

The plaintiffs upon a petition filed in this court were 
granted leave to appeal from an order entered by the trial court 
allowing defendant's motion to vacate the judgment and granting a 
new trial. The cause was tried in the Municipal Court of Chicago, 
which was an action in tort for conversion of certain goods and 
chattels of the plaintiffs, and in which a verdict of = jury was 
returned finding the defendant guilty of converting plaintiffs! 
goods of the value of $1,000. 

Defendant made a motion for a new trial, which was over- 
ruled, and on April 20, 1935, judgment was entered by the trial court 
upon the verdict of the jury. On May 9, 1935, the defendant filed 
his notice of appeal, together with = praecipe for record, and on 
May 17, 1935, the plaintiffs filed their notice of appearance, 

The record shows that on Way 17, 1935, the defendant moved the 
trial court to vacate the order overruling defendant's motion for a 
new trial and to vacate the judgment entered by the court upon the 
verdict ef the jury, and in support of his motion defendant filed a 
petition and certain affidavits. The petition does not appear of 
record. The record also discloses that on May 28, 1935, leave was 
granted the defendant to withdraw his notice of appeal, and the court 
entered an order vacating the judgment entered for the plaintiffs on 
the verdict of the jury. 

The sole question in this case is, whether the trial court 
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within thirty days from the entry of the judgment still retoined 
jurisdiction to vacate the judgment upon defendant's motion, note 
withstanding the defendant had filéd his notice of anpeal after the 
judgment wae entered. e believe the court, during the thirty day 
period after judgment, has jurisdiction to vacate the judgment upon 
such ground as would legally justify *he court's action. In the 
case Of Finkelstein v. Lyons, 250 Ill. 27, a somewhst anslogourn case, 
the court said: 

"It has always been held in this state that the orders and 

judgments of a court are under its control during the term 

at which they are entered and may be set aside during the 

term. If the court may set aside a judgment during the 

term at which it was rendered, we see no reason why it may 

not set aside an order approving an appeal bond also. It 

would, of course, be necessary to vacate the order approving 

the bond before the judgment could be set aside, for until 

that was done the case would, as said in the e ses relied 

upon by appellant, be considered as removed from the jurise 

diction of the trisl court to the court to which the appeal 

was taken." See also Briggs v. Dunne, 163 111. 36, cited 

with approval in the above opinion. 
and in the case before us the trial court, before passing upon 
defendant's motion to vacate the judgment theretofore entered,passed 
upon defendant's motion to withdrawhis notice of appeal and to with- 
draw the praecipe, and the court in considering sid motion allowed 
the defendant to withdraw his appeal, and thereafter passed upon 
the questions properly before the court on defendant's motion to 
vacate the judgment and to grant a new trial. 

Just as the Supreme Court stated in its opinion in the case 


of Finkelstein v. Lyons, supra, the trial court under the Civil 





Practice Aet in force, may enter such order as may be necessery, and 
the court has jurisdiction during the period of thirty days from 
the date of the judgment to enter such futher and other order as 
to the court may seem necessary. 

The plaintiffs contend that in the absence of judicial 
decisions construing section 76 (2) of the Civil “ractice i 
Illinois, they rely on the I11.Civil Practice Aet,4nno.compiled/ 


“ 
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the direction of the Illinois State Bar Association and edited 

by the authors of the act, and call this court's attention te the 

following statement; 
"The provision in Section 76 (2) of the Civil Practice Act, 
that the appeal is perfected upon filing the notice and 
that steps thereafter to be taken are not to be juris- 
dictional, appears to mean that after the notice of appeal 
is filed, the appeal is perfected in the sense that juris- 
diction over the appeal is placed in the court of review, 
and that then only the reviewing court may dismiss the 
appeal, except as to cases where specific provision is 
otherwise made. Such mecifie provision is made in the case 
where the praeoipe is filed specifying the report of the 
trial proceedings ifthe report is not filed and approved 
within the time limited." 

This quoted statement is not contradictory to what has 
been said by the Supreme Court in Finkelstein v. hyons, supra, where 
the court made the statement, which we believe to be pertinent and 
worthy of repeating - that 

"If the court (meaning the trial court) may set aside a 
judgment during the term at which it was rendered, we 
see no reason why it may not set aside an order approv=- 
ing an appeal bond also." 

As we have already indicated, the trial court may, within 
thirty days after the entry of the judgment, enter such order as 
justice may require; and, of course, if the court within its discretion 
feels it is neceasary for the purpose of sdministration of justice 
that the judgment be vacated, it has the jurisdiction to do so, and 
if it has jurisdiction within the thirty day limitation to vacate 
a judgment, we feel that by the adoption of the Supreme Court's 
Tuling, under the prior Practice Act, which applies, the court may 
permit a party to withdraw his notice of appeal. 

There is nothing before this court from which we can 
determine whether or not the court erred in its consideration of the 
alleged newly discovered evidence, However, we will assume that 


Whatever was called to the attention of the court was properly 
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4 
considered and that there was no abuse of discretion in the entry 
of the order, 


For the reasons stated the order vacating plaintiff's 
judgment and granting defendant « new trial is affirmed, 


ORDER APFIRMED. 


HALL, Peds AND DENIS EB. SULLIVAN, J. CONGUR, 
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Opinion filed Nov. 20, 1935 
MRe JUSTICE DENIS B. SULLIVAN DELIVERED THE OPINION OF THE COURT. 

This is an appeal by the defendant, G. Grieco, from a 
judgment entered against him in the Municipal Court in favor 
of the plaintiff, Sinclair Refining Co., 2 corporstion, for the 
sum of £385 and costs. Hecovery in faver of the plaintiff was had 
on notes given by the defendant to the plaintiff and the abeve 
named sum is the balance found to be due. No avpearance was 
filed in this court by the plaintiff. Neither the record filed 
in this court nor the abstract for the same contain any evidence 
showing that happened at the trial bad in the Municipal Court. 

Further complaint is msde by defendant of the court's 
action in striking defendant's affidevit of defense and setoff. 
The abstract of the record fsils to disclose the contents of 
these affidavits, 

Consequently, there being nothing before us to review 
the judgment of the Municipal Court is affirmed, 

JUDGMENT AFFIRMED. 


HALL, P.J. AD HEBEL, J. CONCUR, 
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DANIEL Le LITEWSKI, — * FROM 
Plaintiffs - Appellee, ~ vA | 
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Ge BECKER COMPANY ROOFERS, 
a corporation, 


OF CHICAGO, 


‘ i A re € 
CS “+ of a i 
o LR ® 3 6 


— 


Defendant — Appellant. 
Opinion filed Nov. 20, 1935 
MR. JUSTICE DENIS E. SULLIVAN DELIVERED THE OFINION OF THE COURT. 

This is an appeal by the defendant from a judgment 
rendered in the Municipal Court for the sum of “500.00, for 
services as manager claimed to have been furnished by the plaintiff 
for the defendant as its request, for which the plaintiff has 
not been paid. 

From the evidence before us it appears there is no dispute 
as to the hiring, nor length of service, the contention of the 
defendant being that although plaintiff did take charge of the 
business at the time of its former president's death, he was to 
be paid only if the business was successful. Plaintiff contends 
that he had a definite promise of (25.00 2 week and thet he worked 
from July 1932 until August 1933. The undisputed evidence was 
that he received 525.00 a week from the beginning of his employment 
until Getober 8, 1932. 

There is no question of lew involved in this case, but 
simply one of fact. The trial judge heard and saw the witnesses 
and after considering the confXicting statements on both sides, it 

was decided that the defendant owed the plaintiff $500.00. We 
think the trial court was correct and the judgment of the Municipal 
Court is, therefore, affirmed. 

JUDGMENT AFFIRMED. 


HALL, Ped. AND HEBEL, J. CONCURe 
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ELI 1. KLEINMAN and 
SAMUEL He. KLSINMAN, 
Complainants, 


Ve 


METROPOLITAN CHADIT AWD DiscouUNT 

CORPORATION, a Delaware corporation, 

MSTROPOLITAW FINANCE COPPoraTion, 

an Illinois corporation, MEY" 5. 

LANDPIELD, GEORGE Je BLOOM, DAVID 

H. NSUMAW and HAROLD MAROVITA, 
Defendants. 





MAGDALENHA AMBORN, CARL C. ESPE and 


ANNIS ESPZ, 
Appell eesy 
Ve 
— — CRESTT AWD DISCOUNT 
Appellant. 


INTERLOCUTORY 
APSLAL FROM 
SUPERIOR COURT, 
COOK COUNTY. 


82 1.4.6364 


RR. JUSTICES SULLIVAN DELIVERED THY OPLWIONW OF TH® couRT. 


This interlocutory appeal seeks the reversal of an order 


entered February 1%, 1935, by the Superior court, appointing a 
Teceiver pendente lite for defendant Metropolitan Credit and Dis- 
@ount Corporction (hereinafter referred to as the Delaware cor- 


| Porstion.) 


January 15, 1932, #11 1. Kleinman and Samuel H. Kleinman 


Ly 


| ‘filed their complaint against the Delaware corporation, the Metro- 


Politan Finance Corporation (hereinafter referred te as the Illinois 
| @Orperation), George J. Bloom, Meyer S. Landfield ami others, 


9 





‘alleging certain facts and praying for the following relief. 
"he wat Zo Kieinman sought to recever on a note for 


wae 


YHOTUIOL aT HT 
MOM LATTA 
eTMOD no rtarus 
sYTAUOD OOO 





'980.A.L Ss 








.ea000 HT vO Wom war ‘amv atte WAP Hd moray 
od tad? 


| stun ma Xo Lanzovex edd sean fanqge otuvetanént als 











@ gatintogys «itwoo solreque oft yd eB8OL ¢tL yrawadet, 

| eald hnea sibetD Aetlfoqertell sSasbueted 202 poLt asuadnog * 
“100 etarefed eft ta oF — 

he 

femntelt .H feume% bre mtmntelh «i ££8 .REOL gol yroumate ny 
-ortel edd .notinreqtos stawntet edd Semtaga &. ods bots 
| etoniiit of? as od betrotet zedtamtored) nottexrog<o0 Sonantis : 
' soxvedso Ine bholthasd .8 reyell {mmole ast: = . 
| stele: griwollot edé sot gatyetq tne mt 


wot ovon # no xovgeer of tigos naimitbiit tH 


j * 





2 
$47,500, executed by the lilinois eerporation te his order on 
June 5, 1931. 

2e Samuel He Kleinman sought to recover on a note for 
$47,500, executed by the Illinois corporation to his order en 
June S, 1931. 

Se Hli I. Kleinman and Samuel H. Kleinman sought to 
compel Landfield and Bloom to pay over to them one half of the 
salaries they hed been drawing from the Illineis corporation and 
the Delaware corporstion, amounting to $400 a week, upon an alleged 
agreement of Landfield and Bleom to divide their ealaries equally 
with plaintifis. 

4. Plaintiffs alse sought to have Landfield and Bloom 
@ivide the clasa “C* voting stock of the Delaware corporation, issued 
im their names, with the Kleinmans equally, upon an elleged agreement 
Detween them, Landfield and Bloom, that the latter would purchase 
$50,000 of class "c* stock of the Deleware corporation, half of sme 
to be issued te plaintiffs. 

Se Plaintiffs sought to have Landfield and Bloom return 
the saleries they had draw frem the Selaware corporation on the 
Ground thet came had not been authorized by its board of directors 
@Y were authorized by the illegal votes of themselves as directors. 

6. Plaintiffs sought to compel on accounting by Landfield 
and Bloom to the Delaware corporation on the ground thet they, while 
directors and officers of that company, lent money on chattel morte 
Bages to ite customers ani retained profits therefrom which belonged 
fo it, and thet they sold chattel mortgages which were worthless te 
the said company at smounts greater than the value of said mortgages 
end lade seeret commiceions end profits from their transactions and 





with ite 
7e Plaintiffs prayed to have » receiver appointed fer the 
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Delaware corporation and fez the dissolution of SAM? o 

8. Plaintiffs asked fer an injunetion restraining class 
"G" voting stockholders of the Delaware corporation from holding a 
meeting set for Monday, January 13, 1932, 

October 14, 19352, plaintiffs were granted Leave to umend 
their compisint by acding the averment that "they bring this suit 
and exhibit this bill of complaint on their own Wehalf and ag 
erediters of and steckholderse of the corporations which are defondants 
herein ami on behalf of and fer the enefit of all erediters and 
stockholders of said ¢or porations (whieh are defendants hereto) 
similarly situated, who desire te join herein and shere the cout of 
expenses hereof," 

Jenuery 4, 1933, Magdalene 4mborn, by leave of court, 
filed en intervening petition ant on the some date, alse by leave 
ef court, Carl C. Hspe and Annis Zepe filed a separate intervening 
petition, in both of vhich petitions it was alleged that the inter- 
Venors were stockholders of the Delaware corporation; that they were 
@f the elees of stockholders of defendant Delaware corporation for 
ami on whose behalf li il. Sicinman and Samuel He Kleinman, plaintiffs 
im this cause, hat filed their complaint herein as amended, praying 
for an injunction restraining certain acts by anid defendants, for 
dissolution, for en accounting and for other equitable relief against 
@cfendant Delaware corporations that the complaint herein of Sli Te 
Eleinmen and Samuel H, Kleinman, plaintiffs in this cause, as amended, 
Was filed by eatd plaintiffs “ee a eless suit for and on behalf of 
each and every stoekholder who sheuld choose to jein in said proceeding 
and who should be willing to shere in the expenses thereof" that they 
*Join in end adopt each and every allegation" made in the complaint 
(Of the Fleinmmens as amended “aa if each averment were epecifieally set 


out hereinj" andi thet they “join in, adept and now ask for each and 
IJ. 
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every relief prayed fer in said bill of complaint.* 

August 11, 1933, the Delaware corporation filed an amended 
answer te plaintiffs* complaint as amended, in which it averred inter 
alia thet 211 the metters slieged in plaintiffs compleint upon which 
they based their claims to relief oecurred prior te November 25, 1931, 
when Eli I. Kieinman and Ssmuel H. Kleinman beeame stockholders ef 
the Delaware corporstion by purchase, tranefer end assignment of stock 
of the said corporation from Landfield and Blooms that as purchasers 
and assignees of such stock from Landfield and Bloom, Bli Ie Kleinman 
and Semel H. Kleinman "stepped into their shoes" with reference te 
ell of the aliegetions contained in their complaint; and that, by 
reason thereof, they have no right to complain and cannot mointain a 
representetive euit for themselves or in behalf of other stockholders 
of the Delewere corperation. 

February 14, 1935, the intervening petitioners, Magdalena 
Amborn, Carl C. Wape and Annis Uspe, vere granted leave te file a 
petition for the appointment forthwith ef «a reeeiver for the Delaware 
eorporation, in which it wos chorged that Landfield and Bloom, officers 
and directors of seid corporation, and others, were guilty ef addie 
tional misconduct from and after October 12, 1934, in connection with 
the business and affairs of that company. 

after the Delaware cerperstion had filed an answer and pleas 
to this petition, a full hearing wac had ot whieh evidenee wie received 
under sueh petition, answer ani pleas, which resulted in the entry of 
the order of Februpry 19, 1935, appointing Ndward 0. Tudor receiver 
Pendente Lite of the Delawsre corporation, as well as of the Illinois 

_ eOrporation, all the sasets of whieh had been therete fore transferred 
end escigne? te and the liabilities of which hed been assumed by the 
| Belaware corporstion. This is the order appesled from. 


The major contention of the Delaware corporation is that 
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the intervenors were not entitled to relief upon their petitien 
for the appointment of a receiver because the Kleinmans, the 
original plaintiffs, could mot under the law file » class er 
representative suit in behalf of themselves and other stockholders, 
‘ineluding the intervening petitioners, inasmuch as the steck which 
they held and owned in the Selaware corporation wae received by them 
as assignees of Landfield and Bleom, two of the individual defendants, 
whese alleged misconduct, upon which plaintiffs’ claims are almest 
entirely predicated, occurred prior to the acquisition of the steck 
by the Kleinmans; that the Kleinmans merely "“atepped inte the shoes 
of iandfield and Bloom in so far a9 their rights under the assigned 
stock were concerned; and that, the Fleinmans being without the right 
te bring & Yepresentative or stockholders' suit on the steck so held 
and owned by them, this was not a true cless or representative proe 
eeeding in which the intervenors as steckholders might be permitted 
to intervene, and that they should net, therefore, have been allowed 
to file either theirs intervening petition or their petition for the 
appointment of a receiver. 

This contention goes te the merits of this cause and 
so far as the record before this court is ecencerned the merite of 
the proceeding have net as yet been determined by the trial courte 
It is true that on the hearing before the chancellor on the 
intervenors’ petition for the appointment of a receiver, counsel 
for the Delaware corporation intreduced in evidence « stipulation 
entered inte by counsel for the respective parties before the master, 
to whom the cause had been theretofore referred for a hearing and 
report on the merite, and that this stipulation was to the effect 
that the stock book record of the Delaware corporation shows the 
issuance to Eli I. Kleinman on November 25, 1931, of a certificate 
fer 888 shares of class “C* stock of the corporation as the result 
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be 


of a transfer of that amount of stock by the individual defendant 
Bloom to Sli 1. Kleinman, and the issuance te Sasmel H. Kleinman 
ef a eertifieste for 383 shares of stock of the same class on the 
some date as a result of the transfer of such steck to him by 
Landfield. 

The etipulation, however, is in nowise conclusive of 
plaintiffs’ claims. The Kleimmans’ original complaint consists of 
40 pages, in which they allege that Landfield and Bloom were guilty 
of many and divers fraudulent acts «nd practices in their conduet 
ef the business of the Illineis corpor:tion and in their organisation 
of the Delaware ecorporstion aad the kondling of ite affoire. They 
aver that they were originally engaged in the real estate business 
and that upon the organization of the Illinois ecerporation all the 
assets of their real estate businesu were turned over to that company, 
which alse engaged in the mortgage business. They charged that 
Landfield and Bloom entered inte an agreement with them whereby the- 
Delaware corporation was to be organized to take over all the assets 
and business «nd to assume the liabilities ef the Illinois corporation; 
that all the class "¢" stock, which was the sole voting stock of the 
Delaware corporation, was to be issued by that corporation equally te 
Landfield and Bleom and the plaintiffs; that membership on its beard 
of direecters should be divided equally between Landfield and Bloom on 
the one hand and plaintiffs on the other; that, because plaintiffs 
trusted Landfield and Bloom and relied upon their honesty and experience 
in chattel mortgage affairs, they placed them in charge ond caused them 
to be elected officers and directors ef the illinois corporation with 
out any investment on their part of cither money or preperty in that 
corporations that, from the time they were elected as such officers 
and directors of the Illincis corporation and assumed control of 


same, they fraudulently and wrengfully conspired to cheat and éefraud 
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Plaintiffs of their rights in the illinois csorperstion and of their 
stock and righta in the Delaware eorperstiong that they fraudulently 
ceused the Delaware corporation to withheld the issuance of the class 
“C* stock to plaintiffs, to which they were entitled, and caused all 
such steck that was issued by theDelaware corporation to be issued to 
them (Landfield and Bloom); and that plaintiffs were finally compelled 
by reason of the fraudulent conduet of Landfielda and Sloom to purchase 
the glass "C" stoek in the Delaware corporation heretofore referred te 
from them. 

Wotwithstending that the Kleinmans ultimately became pure 
chasers and assignees of this class "C" steek from Landfield and 
Bloom, it may well develop en the hearing of this cause on the merits 
that the allegations of plaintiffs’ amended complaint are sustained, 
and it may be found thet through the frend and connivanee of Landfield 
and Bloom the Delaware corperation unlawfully and fraudulently withe 
held the issuanee to plaintiffe of its Class “C* stock te which they 
were rightfully entitled and caused the igsuance of sams to Lendfield 
and Bloom. In any event we think that the Kleinmans made a sufficient 
showing in their complaint to maintain a stockholders Or Pepresent- 
stive proceeding in behalf of themselves and all other stockholders 
Similarly situated, and that the intervenors, as legal holders and 
owners of shares of stock in the Seclawere corporations, were properly 
ellewed to file their intervening petitions. 

: The order of the trial court appointing thse receiver cone 
tained the following among other findings: 

"That the said petition filed herein by eaid Magdalena 
Aborn and Annis Gape was filed on behalf of themselves and as 
representatives of all stockholders of the Metropolitan Credit 
and Discount Corperstion, a corporetion, who may join herein and 
contribute to the expense thereof. 

“Theat the petitioners herein sre the lege] holders and 
owners ef shares of stock of the Metropolitan Crecit and Diseount 
Corporation, a corporation, and that said petition hes been 


properly filed. 
“That the defendant, Metrepelitan Credit and Discount 
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Corporation, is a scorporstion organized and existing under the 

laws of the stabe of Delaware, ani is licensed and suthorizsed te 

do business in the state of Illinois; that o11 of its property is 
logated in the stute of Tilincis; thet its direetors and officers 
are residents of the state of Tllinois; that the books of said 
eompany are located in the city of Chicago and atate of Lliineia; 
and that all ef its business is transacted and its various contracts 
are negotiated and closed in anid city and state. 

"That the court hes previously taken jurisdietion of this 
eause and of the parties herein, and that the defendants herein have 
heretefore submitted to the jurisdiction of the court and have filed 
answers and a cross bill. 

“That in October, 1954, the defendants, Meyer &. Londfield 
end Geerge J. Bloom, were officers and direetors of the Mctrepelitan 
Credit and Discount Cerporation, a ¢orporstion, and had been continu- 
eusly sinee ite organization in August, 1951, and a0 remained until 
February 4, 1935; that eoch received as his salary as such officer 
and director of snid corporation, and for deveting ali of his time 
in the employment ef suid company, the sum of $200 per week, and that 
seid anlaries were paid until Februery 4, 1935, 

"That in October, 1954, while the said Meyer S. Landfield 
was so employed by the Metropolitan Credit and Discount Corporation, 
and was one of its officers and directors, he caused to be organized 
an Tllinois corporation under the name of Landfield Finance Company, 
with its principal place of business in Chieago, Lill» 

“That in Gotober, 1934, while the said Geerge J. Bloom was 
80 employed by the Metropolitan Credit and Discount Corperation, and 
was ene of its officers and directors, he caused to be organized an 
illinois corporation under the mame of illineis Credit Corporetion, 
with its vrincipal place of buestee as in Chiesco, Illinois. 

"That the said Meyer Se Landfield and George J» Bleom fure 
nisked all ef the eapital and were the owners of the eapital stock of 
eech of said respective companies. 

"That on oy about the @nd day of January, 1935, the said 
Landfield Finence Company opened an office at 1i4 Yorth Lavalle Street, 
Chicage, Illinois, and on January 3, 1935, caused to be installed a 
telephone therein under the number, b.andelph 2442. 

"That on or about the @nd day of Jenuary, 1955, the said 
Tllineis Credit Company opened an office at 188 vest ‘andolph Street, 
about one bleck away from the office of suid Landfield Pinanee Company, 
and installed a telephone therein under the number ef !andelph 2477. 

“That notwithstanding the employment ef seid Meyer S- Land- 
field and George J. Bleom aa officers and directors of said corporation, 
and the payment of said salaries by the said lietropoliten Credit and 
Biseount Corporation, the said defendante fer some time last past had 
been competing with the business of the said Metropolitan Credit and 
Fineanee Cerporation by making leans to berrowers with their own funds 
and deriving a personal prefit therefrom, and the Court finds that 
such acts of said persons were unlawful and fraudulent. 

"That on or ebout the 4th day of February, 1935, the defend- 
ante, Lendfield «=n¢d Bloom, euused to be held a meeting of the Board of 
TArectors of the defendant, Metropolitan Credit and Discount Corpor- 
ation, said board of dirseters consisting of themselves and one Connelly 
that at said meeting each of aaid defendants resigned as officer and 
director of said eorporstion, and caused to be eleeted im their place 
and stead one isadere Levin, elac known as ira W. Loren, as president 
and director, one Joneph P. Frisch, oe secretary and director, and 
Bumet Pe Stocking, ae directors; and that seid defendants, Landfield 
and Bloom, ceused resolutions to be sdepted or arrangements to be 
mace tc pay salaries out of the assets of said Metropolitan Credit 
and Discount Corperetion as follows: $50 per week to seid Loren, and 
$50 and $60 per month to suid Priseh and Stocking, respectively. 

"That said defendants, Landfield and Bloom have taken 
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with them to their respective offiees and corporctions above men- 
tioned the former employees of Metropolitan Credit and Piscount 
Corporation, except one switchboard operator, and seversl laborers} 
end have eeused to be referred and diverted to themselves and their 
respective eorporstions customers and prospeetive customers of said 
Metropolitan Credit and Discount Corporation. 

“That said Levin or Loren has sinee February 4, 1035, 
been referring and sending to said defendants, Lendfield and Bloom, 
and the new corporstions organized by them, prewpective customers 
who apply for loans to asid Metropolitan Credit and Piseount Core 
poration. 

"That upon the he«ring hereef, the ssid Levin or Leren 
Resigned as president and director of the Metropolitan Credit and 
Diseeunt Corporations, a corporations end said offices remain vaeant, 
and no responsible person is now preperly in charge of the business 
and property of eid Metropolitan Credit and Discount Corperstione 

"Phat during the yeur 1934 the company has been operated 
et a less of approximet 58,0003 that the asrete of the cd 
consist of approximately $125,000 in financial paper, most of which 
is in default, and other property. 

"That the sets of said Landfield and Bloom and the present 
directers of the corporstion, who have been placed therein by ssid 
Landfield and Bloom, were and are uniewful and constituted wrongful 
waste and diesipstion of corporate casets such as te constitute frand, 
and have caused, and if not prevented would continue to cause ire 
reparable injury to the stockholders; thet a receiver sheuld now be 
appointed for the purpose of conserving the assets of said eorpor- 
etion under the order and direction of this court; and that the eaid 
petitioners herein have no adequate remedy save through the entry 
ef his order." 


& careful examination and considerntion of the evidence 
adduced at the hecring on the intervenors’ petition for the appointe 
ment of s receiver couvinees us that the sbeve findings of the court 
are amply sustained by the evidence, and thai the conditions dis- 
Closed by euch findings rendered it imperative that the ehanceller 
Place a receiver in possession to conserve what was left of the 
assete of the Delaware corporation. 

Other points are urged, but in the view we take of this 
preeeecing we do not deem it necessary to discuss them. 

Three motions have been heretofore made to dismiss this 
appeal, oll of which have been reserved to henringe 

April 1, 1935, plaintiffs moved to dismiss the appeal on 
the ground that they had net been served with « copy of the notice 
of appeal filed by defendant Delaware corporation in the trial courte 
This motion is denied inasmuch ss no notice of sppesl is required in 
@n appeal from an interlocutory order. 
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A motion was also made ‘pril 1, 1935, by the intervenors 
.to dismiss the appeal beeeuse (1) the appeal bend is cond —— 
upon the successful prosecution of an appeal from an oréer entered 
February 20, 1935, appointing » reeciver upon the application of 
Magdelene Amborn, Carl ¢. “ape and Annis Rape, whereas the order 
eppesled from appointing the receiver was enterad February 19% 1935, 
wpon the spplication, as stated in the order, of Yegdslena Juaborn 
and «mais Espej; end because (2) the appeal bond wis filed Februar y 
27, 1935, before the appeal was taken by filing the netice of appeal 
on Mareh 1, 1935. Ae to the second reason urged in support of this 
motion, it ie sufficient so repent that ae netice ef appeal being 
required on an appesl from an interlocutory order and the appeal 
bond having been filed in apt time, the time of filing the notice 
of appeal may be disregarded. 

fe te the firet resson aseiened for the ellevenee of this 
motion, we think that the recital in the condition of the bond clearly 
indicates that the appesl war tsken from the only order appointing a 
Yeesiver in this ceuse wp to that time and thet the misdeseription ef 
the date ef the order does not present sufficient rround for the dise 
missal of the appeal. The order was entered upon the petition and 
application of the three intervenors and the fact thot the name of one 
ef the interveners was inadvertently, ne deubi, omitted from the order 
ean hardly be held to vitiate the bond. “ven though the above mis- 
recitals in the bond were fatel, the appeal should not be dismissed 
without affording appellant an epportunity to furnish a sufficient 
appeal bend. (Dietrich v. Rumsey, 40 111, 50+) Ne motion having been 
made in this court for a rule on appellant to furnish a suffictent 
appeal bond, the instent motion te dicmiss this eppeal is now denieds 

April 30, 1935, the intervenors moved to dismiss the 
appeal on the ground thet 1t involved only « moot question, s final 


deeree having been entered appointing the receiver pendente lite 
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as permanent receiver and adjudioxting some of the phases of the 
ditigation. This interlocutory appeal is from the order of February 
19, 1955, and we must determine the appeal by the recerd as it Was 
om that date. (Bemer v. Lindgren, 279 111. Appe 397.) The matters 
urged by the intervenors in support of their motion of April 30» 
19565, to dismiss the appeal, having occurred sinee the entry of the 
order spperled from, mist perforce be dieregarded and this motion te 
Cismiss the appeal also dceniede 

we are of the opinion that there is ample justification in 
the receré for the appointment by the chaneeller of the receiver 
Rendente lite. The order ¢f the Superior court is therefore affirmed. 

SYPIRMED > 


S¢anlany Pe Jey and Friend, Je, concurs 
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GEORGE Hf, BOGNEA, 
Agvellant, 
va, 


REY ANGTERDAl CASUALTY COKPARY, 
a Corporation, 


« — « * — 


Appellee, 





BR. PRESIDIEG JUSLTION MesuURBLY 
DELIVERED THR OPTETOR OF THS GOURT, 


Jpen trial, at the conclusion of piaintirf's case, the 
court instructed the jury to find for the defendant, end frem the 
judgment upon the verdict siaintiff appeals. 

Defendant had Lesued ite accident liability insuranee 
poliey te Louie J. Pult; in August, 1927, piaintiff hogner, while 
riding with Pult in his ear, wae injured through the negligent 
driving of Pult; he brought euit and had a Judgment against Pult; 
execution wee iseued on the judgment and returned ne part satie- 
fied, Pult io ineolvent and the judgment bas net heen valid, 

Plaintiff sued the defendant pursusnt to a provisicn in the 
ingurance peliey held by Pult which provided thet, if by reason of 
the insolvency of Pult am execution against him should be returned 
unsatisfied, the judyment erediter would have a right of action 
againet the defendant for the amount ef the judguent to the same 
extent that Pult would have been entitied to recover hed he paid the 
Judgment. Bogner's judgment against Pult wae fer 52000, Defendont 
by ite insurance solicy agreed to defend any guilt brougnt againet 
Pult and te pay sty judgment not in excess of $10,000. 

Defendant by the general iesue denied liabllity and pleaded 
specially that Pult had not eomplied with the condition of the 
poliey requiring him to give immediate written notice of any suit, 
together wits the summons, te the defendant. The policy contained 
the condition that "Ihe Aeoured aiall give immediate written notice 
of any secident, and like notice ef any claim or auit resulting 


4 therefrom, together with every summone or other process to the 
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Executive office of the Company at Daltinore, karyiaid, or te ite 
eathrolsed representative.” Plaintify asserts that Suit gave 
proper netice and that in amy event defendant waived ateiat campiie 
ange with this orovielon of tom policy, wud that the evidenue tende 
ing t0 support these defoucas preseniwd quentione of facet which 
should have bean Luft te the jary te determine, 

Plaintiff agmlte tuat Pult ¢i4 not send any notice to the 
exeoutive offiex ef the defendant asepany at Daltinere, CBLYA we , 
but aegertes that he 4id give notice to defenioni's satveriged revree 
sentative, ae persitted by the provision of the policy sheve quoted. 

Howard Rice wae the ganeral uwenager in eaearge of the claim 
department of the defenAant sompaty and had mugervisien aver the ae- 
eldent in wuleh plaintiff wae involved itn Puli. It wee stipulated 
that Bugs Aeberron at tue time in queetion waa employed by defendant, 
Counsei for defendant say he was seployed oc a “lnvestigater ef 
facts oniy." Goutieol for pleintii’ apparaitiy did set etipulate teat 
thie wae the eaclucive work of KeZarron, and gontends that the evie 
dence eheve tiwt he had greomtey autherity with reference to the case 
of Zeguer v. Puit. 

Ceunsel fox defendant sepsreiiy adadited en the trial that 
4t had notice of the aeuident, saying, “Yo de not deny we got notice 
ef the accident.* ult received the suucena in the cose of Bogner v. 
Pult and om the sane day telephoned Hubarren tsat be aad been served 
with susmene, od was tel’ that Seburren would eal upon idm ie a 
day ox two and take eare of the matter; & day or teo iater keburron 
ealled wpe Pult, wie gave hia the quumens, and MoBarron told Pult 
net to worry about the matter, that he would take ears of it; same 
weeks after that Relarren again called on Pult and inquired ae to 
why he and Zegner eould not get together te effect « eatiienent; 
Pult informed hin that Bogner “will aot accept your proposition, * 
Pult testified that he first saw ckarron two weeks after the 
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automobile mocident; that ose ingerned him Begner was in a very 
sefious contition, wae in the hospitsi; KeBarron inquired ag te 
the hospital and aaid he wae goiny uo te see Bogner and would take 
cara of everything; shortly thereafter Pult again esaw eFarron with 
reference to a letter from the telephone conpany tureatening euit 
ageinet Pult for kneeking down « telepuene pole in the aecident; 
Palt gave MeBarron the letter, eno senin promised to “take eare of 
it.* The parties hed another meeting, «t the home of Bogner, at 
which were present fogner, Pult, Rebarron and bogner's mother; Wee 
Barron wade « notation as to the hosanital expenses of Lhegner and 
what it would cost to takes ciu to a Keepdial and return him heme; 
it was agreed that a list should be msde out of all expenses; at 
this meeting Wefsarron said he was representing toe defendant come 
pany, Pult had other conferences with Uekarron about the accident 
ease, in which Metarron again said he would take care of it. He 
alse prowised to take care of the bill of the telephone company. 

(nm the siorning the case of Legner v. Pult was eslled for 
trial in the Circuit court of Cook sounty, Pult called up the of- 
fice of the defentunt and inquired for Er. Mebarron ond was told 
he was not in; he then talked with a man in the office named 
Alexander, who told Pult he was met interested in the ease end would 
not attend the trial. 

Yoon the trial of the present ease the eumsons wis in the 
eustady of the attorney for defendant and was produced in court, It 
was stipulated that it was the original susmons in the case of 
Bogner v. Pult, showing eervice upon Pult. Pult apparently received 
@ letter from the sttemeys for Bogner that they would move the 
court to enter fudgeent by default sgainet him and assess damages, 
and Pult testified that he gave notice to defendant “of all) ecommuni- 


eations received by me by delivering them to Mr, MeBarron." He 
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further said that he had testified in the ease of Bogner v. Pult 
ap to how the acoidemt bappened, 

&éward A. Stearns wes the attormmey for Bogner in his case 
in the Ulrewlt gourt «geuinet Pult, He testified that he evommunte 
ented with the defendant Cusualty Company in conmmeetion with the 
accident; that he knew lioward J, tiLas, the general manager in 
charge of the claim departwent, and teiked te him ever the tele- 
phone in May, 1920, regarding the aecldent, alm thought that he 
had hed 2 eonferenee with Yr. Rice in the latter's office; that he 
told Ey. Rice thet he wae reoresenting Seguer, wae het a claim 
against Pult arieing eut ef an accident; taat he understood that 
Pult had ineurenee with defendant company ond imeuired se te 
whether there was any chanee for a aettilesent; or, Rice told the 
witness that Er. Mebarron was hendling tale watter, od that se, 
Rice, would have him eal) at Stearns! office about it. Following 
this, HeBarron called upon Kr. Stearns, esylug he represented the 
defendant company, and they discussed the claim of Bogner against 
Pult and the fecte of the accident, and Steowme told Mebarron that 
in nie opinion the inewrance company ought to wiake @ settiement, to 
whieh My. MeBarron reviied he did not think the defendant company 
phowla settle se "it was a gueet eage,* 

Defendant's position sees to be thet the failure of Pult 
te give a “written metice* of the accident reLievees det endant 
from liability weder the policy. It was for the jury to determine 
whether the 4elivery of the summons to defendant, together with the 
infermation given by Pult to Mekarron, was sufficient notice, In 
@., 354 f11. $36, vhere only 





ene of two required notices was given defendant, it wae held that 
the one document "eontained 11 the essential and necessary in- 
formation to enable defendant to conduct an inquiry of ite ewn and 
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$52 Till. S79, tro notices te the deYendant of the acaident were 
required by the poliey; the plaintiff communicated oniy onee with 
the insurance company; the court held that only substantial eeome 
pliance was required and that Knowledge of the cenpany ef the 
weole situation because of the single notice given was sufficient 
te determine the defendant's Liabilities, ‘This case also reiterated 
the well known rule toat, the insurer heving framed the contraet it 
wili, im case of doubt, be construed most etromyly against it and 
in favor ef the agsured. There wae suificist evidence of kee 
Barron's authority to represent the defendant company te ao to the 
jury, kr. Rice, the general manager of the defendant's elaim de- 
partnent, had delegated authority to Mebarron to nandie the oleim 
of Bowmer v. Pult. At least, it wae for the fury te deteruine the 


extent of SeBarron's authority. Phenix ins. Us, v,. Stegks, 149 





121. 310: Meyer v, lowa Hutual Liability Ine. Go., 240 Tk. App. 431. 





én avent may have authority to waive any objections to the 


eufficiency of the notices required by the inaurance policy. Pray 


v. National Fire Ine. Co., 34) 111. 431; Smite v, St. Paul Fire & 
Marine Ine. Gea., 264 T11. App. 575, 


Pefendant asaya that plaintiff eannet claim any waiver bee 
cause hie declaration alleged full complisnee by Puit wits the 
provisions of the policy and made no allegations of waiver, citing 
Veder y, Midiand Casualty Go., 316 I11, 852, and other cases, In 
these cases no attempt van made te comply with the provisions ree 
qutring notice, and it is held thet in sueh eases waiver must be 
pleaded. But a 4ifforent aituation arlses where there is an ate 
tempted compliance with tne provisions of the policy and the 
question invelved is whether there was a sufficient compliance, 
This question was coneidered in Weininger v. Metropolitan Fire ins. 
Se., 389 111. 584. A variance between the pleadings snd the proof 


wae there asserted, plaintiff slleging performance of the condition: 
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of the policy wheres the focts teuded te show a waiver ef gerferm- 
ance, the opinion distiasuishes betwoen the facts sonsldtered in 
Feder vy. Midland GCaguslity Co., supra, where there was no attenpted 
coxplianer with the poliey requirements. But the Weininger cage 
presented not a waiver of performance but simply a waiver of the 
manner and form of proof! ef less, this auplics to the inetant ease, 
Here there was no failure to inform tne defendant company of the 
aocident and of the claim of begner ayainat the defendant's in- 
sured, Pult. ihe summons in that casé¢ «as oremptly delivered to 
the defendant's agent sed mumerous interviews were bad relative to 
the aeeident. The questien whetner Melerren as the sutherized agent 
ef defendant did in fact waive obiectiene te the manner and ferm of 
FPult's notice to the defendant sheulé properly have been submitted 
to the fury for determination. Pray y, sutiong) Fire ing, Co., 

$41 Ili. 451. 

Ve are ef the opinion the evidence presented Iaete for the 
detercination ef a jury and teat it was errar te instruct perempto- 
vily for the defendant, Yor the reasonge indicated the Judgment is 
reversed and the cauee resanded, 

REVERSED AND REMANDED, 


Matehett snd O'Conner, 33,, concur, 
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PAUL L, RITIRMHOUSE, . — 
Acpellee, * a with 
jf, 4 PRAL FROR-MUK 
VS. ( yi ) f f 
COURT OF CHICAGC 
HERBERT L. DILLON et «1., Copartners — 
trading under the style and naxe of ) 
SASTHAR, DILLON & COMPAXY, ) 


Aope@eliants, 2 8 2 1.A. 6 3 v4 Phe, 
wR, PRESIDING JUSTICE UeBURELY 
DELIVERED THE OPINIOGN CF THE COURT. 

Defendants ask for the reversal of a judyment against them 
for $4228.00 in an action brought under seetion 37 of the Illinois 
Securities Law. (Cahill's 111, Kev. State., chan, 32, par. 290.) 
Plaintiff sought te recover from his syents, or brokers, the pure 
chase vrice of certain securities net qualified uncer the statute, 
aud attorney's fees, ‘She facts are stipulated. 

Kare 15, 1930, glaintiff, without sdvice or solicitation 
from my of the defendants, whe are stock brokers, or their agents, 
requested them to purchase for nim at toe them market priee rifty 
shares of commen siock of the Bauk of the United Otates and fifty 
shares of commen stock of Eankus Cornorstion., ‘These stocks were 
not at the time qualified or approved ander the lliinois Securities 
Law, Defendants were not underwriters of the steek, hud ne interest 
in it and had mone of it fer sale. Purouant te plointiff's ree 
guest defendants purchased “for the plaintiff's aec unt” the stock 
and delivered the certificates to him, billing him for the pure 
ehase price, plus defendants' brokerage commission. FPisintlif 
peid tiie. 

April 16, 1934, plaintiff denanded ct defendants the ree 
turn of the aaount ne nad paid for the stock. ‘There is no evile 
dence that defendants had any knowledge tnat the securities were 
net gualivied for sale in iliinois. 

The question presented is whether a customer can recover, 


under the Securities Law, from his own agent and broker who has 
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purchased stock, in which the broker hos no interest, at the ree 
quest and order of the plaintiff. Plaintiff's brief says that 
this identical question is oresented to this court in the case of 
Weisbrod v. Lowitg et oi., eo. 38264, On November 12, 1935, we 
handed down an epinion in that case. Ye there said, among 
other things: 
"Plaintiff's argument that the aet avpliies to anyone participating 
in the transaction, even az the agent for the buyer, igneres any 
distinetion or difference between a buyer mid a seller, Cloarly 
the legisisature did not intend te penalize the buyer in such @ 
transaction, and it would be illogical end abnorial to penalize 
the buyer's agent whe was acting for his prineipal.*® 

Fer the reasons stated in the opinion in tat case we 
hold that under the admitted facts in the instant case defendants 
are not liable. 

The judgment is therefere reversed, and as the case was 
tried by the eourt withneat a jury ii wili not be rewanded. 


REVERSED, 


Matehett and O'Gennor, JJ., concur. 
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GHICAGG TITLE & TRUST co., » j) “4 i o£, 
Gorperation, stc., fj * a, i 
Avpell ce, pH, Lo 
) AMPSAL FROM orneurt foun 
ve. } f ff 
} GF COOK GoUNTY./ 
LOUIS SHAPIRO, ) 
Apoellant. ) 


282 1.4.637° 


BR. PRESIDING JUSTICH MeGUAELY 
DELIVERED THE GPINION OF THE SoURT, 


in a fereelenure proeeeding comnlainant's metien fer a ree 
eeiver wae continued and defendant was ordered by the court to enle 
leet renta frem and te manage the prenises involved, reperting to 
the court; he filed a report ef his collectiona and expenditures, te 
whieh complainant filed objections whieh were sustained, and defend- 
ant was orderei to pay complainant $1435, shiek the court found was 
an unauthorized withdrawal of the income produced by the premises, 
and alee te pay $5307.79, represemting the balanee of net rental 
@oliections. On thie apyeal defeidant questions only the right of 
complainant te have a receiver appointed, ond aaye that he, ae 
mortgagor, Wan eititied te the rents of the premises ustil the 
actual appointment of a regeiver. 

Complainant's bill of forseiesure was filed June 19, 1933, 
together vith a motion for the appointment of a receiver; ¢ounsel 
for 4efentant euggest+4 to the court that oa receiver was an un- 
necessary and avoidable expense and that in lieu of a reeeiver the 
court enter an order placing the defendant in possession of the 
presicses with directions to manage the aame and aecount for the 
rentals from month to month se that the net balances could be 
eppiied en taxes and the indebtedness; the court aecordinmly, on 
June 19th, continued the mction for a receiver and entered an order 
as suggested by defendant's attorney, giving the management of the 
presiaes to the defendant, directing the manner in which defendant 
shouna Goliset the revts, snd specifically ordering him to account 
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from month to month to the aolicitor of complainant, turning ever 
the net balances in hie hevde, which were te be applied first te 
the paymect ef the real «state taxes und secondly to the wmertgage 
indebtedness, 
Commencing with July 15, 1954, and monthly thereafter for 
a period of approximately eignt montis, defendant rendered monthly 
reports ahd accounte in secerdance with the urder, making certain 
deductione, however, to which complainant objected; from Mareh, 
1934, to February, 1933, inclusive, defendant aubmitted ne resorts 
and did net aeecunt fer the rentals as provided in the order. Com. 
pPleinent filed hie petition setting forth the order of June l¢th, 
and asking teat te defendant be ordered to restere the sum of 
$1435 wrengfully teken by the defendant from the income and command. 
ing the defendant te sceount for the rentals, disbureements and net 
balances for the monthe from March, 1054, te February, 1935, inelue 
sive; cowplaimunt also asked fer the appeintment of a receiver; dee 
fendant was ruled te file an anewer to the petition but did net de 
20, and on Februery 28, 1935, a receiver was duly appointed. 
the thae for defendant to file an anewer te this petition 
Was extenied; tie matter wae continued several times, and finally, 
on April 16, 1935, the court entered an order finding that defend. 
est hed wilfully ond unlawfully refused to aceount te the eourt and 
he was ordered to appear before the court to sher cause why he 
should not be held in contempt for refusing to comply with the 
court's orders; subsequently defendant presented his answer te 
thie rule, atioehing what purported to be an accounting; eomplain~ 
ant filed ebjeetions to this account, avd upon hearing the ebjee- 
tienes were sustained and the defendant was orders’ to pay the 
amounts above stated, #rom this order defendant appeals. 
din support ef his point that compleinant was not entitled 


to-a receiver, defendant cites Frank v. Siegel, 263 111, App. 316, 
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where this court held that «4 chaneelieor should net appoint a ree 
eelver sulely upon the averment in the bill of a default in pay 
ment of the indebtedaesa and that the trust deed eenveys the rente 
end profits as part ef the security. The present bili eontains 
many ether allegations than these, It amserte that the tetal 
firet mortgege indeltedness im io excess of 177,190; that there 
wae default in the payment of real estate taxes for the years 1928 
te 1932, inelusive; a junior sortyage in the sum of $151,875 in 
default; that the value of the premises conveyed by the mortgage 
fe lees than $161,000, and that the mortgagore have no assete 
other than the premines, These silegatione dieclose facts tending 
to show that the mortgaged prenieen were seant and ineufficient 
aecurity for the mertgage debt and Justified the appointment of a 
receiver. Engles v. Korenthal, ®74 111. aps. 272; @slenti v. 
Broldk, #34 111. App. 407. 

As to the point that defendant, the mortesavsor, was entitled 
te the rente an’ prefite until a receiver was actually appointed, it 
ie sufficient te refer to the reeent case of State bank & Trust Co. 
v. Maseion, 279 Till. Apo. 234, in which leave te appeal was denied 
vy the Supreme court (same volume, sage xviii.) ‘here the facts 
were very xuch like these in the present care. ‘There complainant 
in a fereelosare procerding sakecd ter a receiver; the court eon- 
tinued the motion and entered on order directing the defendant 
mortgagor te manage the property, colieet the rents and account for 
the same; the defendant there contended that as she was the morte 
gagey in possession che was entitled io the rente until a receiver 
Wae actually appointed. We there said; 

“While it le trae that the omer of the equity of redewption is 
entitled to the rents of the mortgaged precises until the mortgagee 
tekes actual possession er until « receiver is appointed and takes 
Possession, yet, viewing the proceedings heretetore noted, the come 
@lueion is wanifeet that the order ef the court tiat defendant 


_ should remain in peseeesion of the prewiees, colieet the rents, de- 
posit them with the court, pay exeensem of operation under orders 
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of the court, wae in practiesal effect the apnvinwent of & reeeiver 
by the court. “While there was ne formal erder appointing a receiver 
the order antered had ell the practiesl offeot of the appro is iment , 
of 2 reeeiver and it was unterstocd that defendant wae te et a8 @ 
reesiver,* 
We eited fai) v. Galdeworthy, 136 ham. 247, involving a similar 
question, It was there held that any proper precedure woieh woulda 
eupover the court to cenirel tie rests and profite wae sufficient 
to vest the complainant with the title therete, and that the ape 
pointwent of an agent to oeliest the rente had the practical effeet 
of an appointment of a reeeiver by the court. Suposorting thie rule 
ab, 64 Onde Zi. 413, #iret Savings lank & 
Trust © % » = Fed, (24) 822, ond Atiantic Trust Ce. vy, 
Bang, 126 Ved. 200. These latter cases heid that se long ae the 





esurt hae control ef the income it le iematorial by what manner the 
control wae obtained, 
For tae reasona above indicated, we see no reagon to disturb 


the order of the chaneelior and it is affixymed. 
APTIRERD, 


Matehett and O'Connor, JJ., coneur, 
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HAURICE A, SPALDING, 
) 

va, } 

} 

DORA SSPALDING, } 
Appelleo, ) 





eh. PRESIDING JUBTICR BeSune.y 
DELAVERED THE OPIRIQN OF THE count, 


& Georee wae enterei granting defendant ercsa complainant ea 
divorcee from the complainant; as a freehold waa inveived compleinant 
apgealed direethy to the Supreme court; to enable defendant to fellew 
that appeal the chaneellor ordered Maurice Spalding to pay her $2500 
in certain inetalimente; compleinant appeals from thie order, 

Apeeliee has moved for the transference of this appeal to the 
Suprene court, whieh motion wae reserved to hearing. As the Supreme 
eourt hee rendereé on oviniom is this eope (361 L1k. S47) there is 
ne ground Yor ec ordering and the motion is denied. 

The evidence has not been preserved. the ordexy B.ewe that a 
hearing wae had at whidt bot: oarties were sresent, aid includes oe 
finding that the @efendant is financially unable to retain and pay 
ecunsel to follew up the sopesai te the Supreme court. Complainant 
queations the erder ox the ground that there ia no finding or evidene 
in the record of the ability ef the husband to pay the solicsiters' 
fees awarded, citing Biake v. Blake, %) T11l. 5&3, and Arade v, Arade, 
281 1123. 123. Umder the oresent Practice set, chap, 110, par, 192, 
gub-par. 3, it ie net necessary in a chancery case to preserve the 
evidence or to incorverate the findings of the deeree in order to 
sustain the deeree. The chancery practice in this respect is now the 
same ae the practices in law, Zick v. Bick, 277 112, App. 580; First 


By ¥. 20 8 St. Bldg, Cors., 277 121, App. 337. ‘the evie~ 


dence not being preserved it will be presumed that the court heard 





evidence sufficient to justify the entry of the order. 
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ayven 1f tiie were not the practice, the decree shows that 
complsinent hed im hie peesesoion aewple weane to fustify the order. 
It found that he was a joint tenant with defendant in en apartment 
building for whieh they ceid $45,000; that he owes ser over $44,000, 
whieh he is ordered to pay to her, 

Sereover, in the Suprene court opinion Lt was Held that the 
decree of divoree for the husband's Yacht was properly entered; that 
at the time of the marriage the wife tad an setate warth about 
$80,000 and the husband no property; the opinion ezaninee the ace 
ecunting with muea detail, It vase seid tuat the deeree erroneously 
required the husband to pes the wife 58760 or rent ond living exe 
penance paid by her; aleo, that the deeree erronecusly charged against 
the husbond $6700, the ourechage price of twe sutomebilers; the ooinion 
finde that the complainant vas « ductor and that he testified that 
his earnings from his profession from 1925 to 1931 were from $40,000 
to $60,000; the opinion 2) s0 found that the husband and wife were 
Jeint tenants in the apartment beilding property above referred te; 
the opinion also makes dispesition of other ites nreeented in the 
accounting between the parties, The Supreme court opinion has 
added to the husband's sreperty and, by the game snount, hae deprived 
the wife. in view of tne showings wade in both the deeree and the 


Supreag court's opinion, we hold that the order awarding sléaeny was 


ae } A, 
⸗ fi ip J Lt 
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justified, 
For either or beth ef the above reasons the order is o 
am slr 
affirmed, 42 — * ay 
APY IRMED, 


Matchett and o'Connar, JJ,, eoncur. 
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PEOPLE OF THE STATE OF ILLINOIS, 
for the Use of DORA KPNTEIN, 


Appellant, o- 
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oe OF Cook cou urv. 


ALBERT J, HORAB, Eailitf of the { 

Municipal Court of Chicago, and the )} 

FIDELITY AND CASUALTY COMPANY OF 

EEW YORE, a Corporation, | 
Appellees, 


282 1.4.637° 
BR, PRESIDING JUSTICR MeSURELY 
DELIVERED THR OPINION OF THE COURT, 

Dera Epstein, herearter ealled plaintiff, brought suit upen 
the official bond of defendant Horan and nis eurety; on trial by the 
eourt the judgment was aygoinst ser and she appeals. 

The declarstion slleged that Jeran, ae bailitfr of the kunie 
cipsl court, levied upon certain goods alleged to be owned by a 
judgment debtor tut which were found by the court in an ection of 
right cf property te belong te pleintiff; that the goods were never 
delivered to plaintiff, to the dawage of plaintiff? in the sum of 
$2600. ‘There is virtusily no dispute as te the facta. 

Befendaits sake several points to support the judgusent but 
it is necessary to netice only one of them. Subsequent to the entry 
ef the finding ef the right of property im plaiotiff her attorney 
inquired at the office of the defendant bailiff relative to tne 
possession of the goods; he was told by the deputy in charge of the 
levy that « warehouse receipt ior the gvods would be delivered to 
hin but that he would have to take up with the warehouse the matter 
ef its charges. The attorney first refused to accept the warehouse 
Fececist subject to the warehouse charges but subsequently did so. 
The warehouse regcipt was endorsed in blank by the defendant bailiff, 

- With directions to the warehouse to deliver the goods to the bearer 
| Upon payment of charges. ihe attorney secepted the receipt so ¢n- 
dorsed and in turn gave a receipt for it to the defendant bailiff, 


.- Defendant having delivered the receipt to plaintiff's 
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atteney, with the endorsement that the goods sheuld be delivered 
te her upon payment of the charges, she accepted it eubject to 
the cenditions, Thus she had construstive possession of the 
goods and waived any right of action she might have arising out of 
the making ef ine levy. 

The warehouse did not possess the goods at the tine el the 
trial, so it will be presumed that they were delivered, pursuant 


to the reecipt, te plainiiif er ner attursey, or ae ordered by 


them, 
Moreover, the cirgumeiances surreunding the transaction 
throw some doubt as to the bona Sides ef plaintiff's claim that 


the goods were not delivered to her. ine original judgment was 
against Isadore J. Sehiller; levy was sade upon the office furnie 
ture itt the possession ef sehiliiler, Getidlier is a nephew of the 
Plaintiff, Dora Kpstein. She filed a ciaiw to the furniture, ape 
parentiy by virtue of a chattel mortgage Trem Schiller; thie chattel 
mortgage was net introduced in evidence in this case. Upon — 
the levy the goods were sold to 4 ix, trum, a Sriend of the attorney 
fer plnintiff; this atterney paid storage subsequent to the time of 
Sale to ir. Srum end gave orders ior the removal ol the goods from 
the warehouse; therecaiter they appeared in the ollice of the Lake 
@hore Realty Conpany, a corporation of which kr. Sebiller, the 
Judgment debtor, is vice-president. Sschilier testijied that the 
goede were not purchased from frum but from a stockholder of the 
Realty company named Korach, lt does not appear how serach got 
possession of the goods. Plaintifi never dexanded possession of 

the goods from the Realty coupany and has never been paid any part 
of the money alleged to be due her upon tie chatiel mortgage. 


 €he circumstances give point te tue suggestion by counsel 
for defendants that the entire transaction constituted a family 


.° _ We are of the opinion that the judgsent was proper and it 
«As affirmed, 
‘ Lie Matchett and O'Connor, IIe euncur, AFFIRMED. 
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ESTHER JAMISON, Administratrix of ‘ ⸗ J 
Estate of JA WATSON, Deceased, af — ae | 
Appellee, ( , A an FROM BUPSRIOR 
i; f g Fi 
vs, ~y" COURT OF COHK GoUNTY, 


) 
UNITED DAIRY COKPANY, a Corporation, ) 
Agoellant, ) 


9ROTA 290) 

«#5 1.A.638' 
OR, PRESIDING JUSTICE MeSURELY 

DELIVERED THE OPINION OF THE COURT, 


Jaues Watson, hereafter calied plaintiff, was struck by a 
truck owned and operated by defendant and died from the injuries 
received; his adminiestratrix brought suit and had # verdict and 
judgment against defendant for $5460. Defmdant appeals, 

fhe accident happened in the early morning of January 29, 
1933, on Cottage Grove avenue, Which at this point runs in a south- 
easterly direction and near 36th street. Plaintiif was employed 
as a conductor by the Chicago Surface Lines; he was on his way te 
work, alighting from a north —— Cottage Grove a little 
south ef 35th street; on the west side of Cottage Grove at this 
point is the car barn of the street var company and the plaintiff 
was in the act of srossing the street, going west toward the car 
barn, “hen he was struck by a south bound milk truek belonging to 
defendant, 

Defendant argues that the evidence fails to prove plaintiff 
was in the @xercise of due care, atid also fails toe prove the negli- 
genee of the defendant, There were very few occurrence witnesses, 
James Keating testified that at about 4:30 a, m, he was driving an 
automebile south on Cottage Grove avenue in the south bound street 
car tracks, approaching 35th street; that defendant's truck, when 
North of 38th street, was traveling on the witness' right; that the 


; street car was coming north; when the witness was at 56th street 






defendant's truck passed him on the right and cut in front of the 
witness' autosobile and continued southward on the south bound 
track; the street car passed Keating at 38th street just as de- 
, ‘se truck eut in ahead of him. Keating testified that 
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he saw the plaintiff start across the street, going west; that 
plaintiff was fscing the witness and was about 150 feet south of 
38th street; that the street car was then at 38th street and de— 
fendant's truck was about 150 feet north of plaintiff; that plain- 
tiff was in the north bound tracks and stepped west, hesitated and 
looked toward the north; that defendant's truck at this time crossed 
ever in front of the witness' auto onto the seuth bound track, thus 
obscuring the witness' view; the witness at this time was going at 
an average speed; the witness slewed down and when the truck was 
about thirty feet in front of nim it started to swerve, and after 
it had gone about forty or fifty feet the witmese saw something 
@rop eff the front of the truck, and as the vitness oeared the place 
he saw that it was a body; the person was hit opposite a shanty on 
the west side of the street aid after the accident was lying about 
fifty feet seuth of where he was hit. 

another witness, Weihoten, testified he was on a north bound 
etreet car coming north from 39th street; that he saw the truck 
strike the man about 100 or 125 feet south of 38th street; that he 
saw the truck start to swerve in and out; that the truek estopped 
about 200 feet south ef the man lying in the street; that the man was 
lying close tc the west of the south bound street car tracks and was 
about 75 or 100 feet south of a shanty, which is about 100 or 125 
feet south of 38th street; that the north bound street car had 
stopped opposite the shanty but was on its way to the north when 
the man was struck; that the truck was going at a lively gait and 
no korn was blown. 

The drive? of the truck, ieo Goldberg, testified that he was 
driving southeast on Cottage Grove avenue, straddling the weet rail 
ef the south bound strect car tracks; that there was no traffie on 


the street either ahead of him or on either side of him except the 





bound street car; he says there were no automobiles on either 
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side of him as he passed SSth street; that he was not Z0ing faster 
than fifteen miles an hour; that just as he got to the south end 
of the street car “a man darted out - he darted from the east to 
the west, towards the barn”; that the man was approxiuately five 
feet behind the end of the north bound street car; the witness 
swerved Sis truck to the right but the men was struck by the 
lefthand side of the front of the truck. 

the questions of faet presented were peculiarly for the 


fury to determine, Libby, McNeill & Libby v, Gook, 222 [11. 206. 





In view of Keating's testimony that defendant's truck passed him 
and cut in front of him at 34th street, the jury could reasonably 
doubt Goldberg's testinoony that there were no other automobiles 
on the street, snd could draw the conclusion that Goldberg failed 
to keep a »roper lookout for other vehicles, or pedestriane, 
Goldberg tertified that he had been driving this same route for 
about eicht years and knew that street cars stood there where 
street car men got off and went to work, ‘the jury also could 
accept the testimony of splaintiif's witnesses that the street car 
Was approximately 150 feet north of plaintiff when he was struek, 
and that he had not “darted” out about five feet from the ond of 
the street car, The Jury could also conclude that defendant's 
truck was driven at a rapid rate of speed as it passed Seating's 
auto, which Keating said was going at an average rate of speed. 
We are unsble to say that the finding of the jury as to the negli- 
gence of defeniant is manifestly against the weight of the evie 
dence, 
The question of contributory neglizence of the deceased 
Was one of fact to be determined by the jury. iAslly v. Chicaco 
Gity Ry. Co., 283 Ill. 640, The evidence indicated that the de- 
‘@@ased looked northward in the direction of the southbound trafe 






a fie; that at this time the defendant's truck was approximately 
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150 feet to the north. Deceased might reasmatiy, in the exercise 
of due caution, conclude that he could safely eross the street, 
There iz evidence that as defendant's truck neared deceased it 
commenced to swerve toward the right and struck the man as he was 
about at the west rail of the south bound track, 

The entire circumstances and facts were for the jury te 
consider. We gould reverse quiy if it was clear that the verdict 
Was against the manifest weight of the evidence, We cannot see 
our Way so to conclude, aid the jucguent is therefore affirmed, 


APPIAMED, 


Matchett and O'Connor, JJ., concur, 
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AUSIS HUGHES, 
Appelledc, 


ves. 


HOWARD J, ZISGLER, 
Appeliant. 
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®R, PRESIDING JUSTICR MesURELY 
DELIVERED THR GPINIOR oF THe Gout, 


About eight o'clock in tau@ evening of Uctober Su, 1934, 
plaintif?, then whut /peane of age, started to cress Sheridan read 
fren the west te the east side when she was struck by a north bound 
autosebile owned and operated by defendant; she brought suit for 
the injuries received and upon trial by the enurt head a findine 
and judgment for $8000, welch defendant seoka to have reversed, 

The accident happened at the interseetion of Sheridan road, 
which runs north, wd Jarvis avenue, which runs east ond weet; it 
was misty weather and visibility was poor; Sheridan read ia about 
sixty feet in witth: the street Lights at the intersection were 
lighted; ae visintiff resehed the nerthweat eorner of the inter- 
section, accordini; to her witnesees, the green Light was toward 
the west for enet and west traffic; slaintiff atarted te eroes 
Sheridan road tut before ahe reached the northeast cerner the Lights 
ehanged and ehe was struck when abeut four Teet from the east eurb - 
ene witness says ten feet. 

Defendant's car on Sheridan road was approagiing the street 
intersection from the gouth et about 54 miles an hour; ite speed 
aid not slacken 2s it neared the intersection; he and one other wit- 
mess going nerth in om automobile say the green light was toward 
them. Evidently by the time defendant reached the intersection and 
before plaintiff had gotten entirely seross Sheridan road, the lights 


for north bound traffie changed from red to green and he proceeded 


Without stopping or clackening speed, 
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Defendant says that as he started to eresa Jarvis avenue he 
did not see anytiing; that he saw plaintirr just as ahe was struck 
by the front right mand of the car; that he wag looking #traight 
ahead and 214 set see her until she was a few feet in front of hie 
ear. Although defendant's testivony would indieste that plaintiff 
Wasa north of the street intersection when sie waa Biruck, there vas 
ether evidences that she was walking on the north cross-walk, Dew 
fendant testified tuat had he seen slsintiff in time he sould have 
passed either to her right or iet ond aveided nitting her, 

Under these cirowumetances the alleged contributory neyli- 
genee of plaintiff and defendant's negilgenee were tor the trial 
Judge to detercine, The court ¢ould properly conclude that piaine 
tiff, in the exercise of due care, etarted to cress Ghueridan road 
when the green light was in her favor, excecting she would have 
ample time te eross without interfer-nce from the north bound treffbe, 
The court aise wae justified in concluding that defendant, in preceed- 
ing across the imterenction just as the lignt changed witheut elaeken- 
ing speed and failing to leck out for possible pedestrians crossing 
Sheridan road, wa¢ negligent. 

betendant's counsel first invoke eome of the decisions from 
ether districts of the Appellate court of thie State whieh held that 
where the gomplaint charges beth general negligence and wilful and 
wanton negligence, a general verdict cannot stend. We have repeatedly 
said that this ie net the law. Price v. Bailey, 265 111i. App. 354, 
(specially coneurring epinion by Mr. Justice O'Connor). More recent 
Gases are Jawking v, MeGlun, 266 113. App. 601; Provenzano v. iliinols 
Gent. 2. BR. Go, 272 111, App. 475; Zickerle v. Seekaup, 274 111.App. 
316, and Foale vy. Lingky, 279 111. Apo. 53. 


Borecver, it is doubtful whether the deciaration properly 
charges wilful and wanton operation of the automobile. ‘the deciara- 
tien is predicated upon the exercise of due care and eaution by 
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the plaintiff, andi it is alleged that defendant disregsrde@ hie duty 
te exercise ordinary care and caution in the operation of the 
vehicle, The only allegation of wilful and wanton operation ts in 
@ subdivision ef one of the paragraphs of one of the counte of the 
declaration. the case was not tried uyon the theory of wilful and 
wanton conduct and there wae no evidence te sustain such a eharge. 

Ve must admonish bots ceounsé] te read carefully Kule 7 of 
this court, Sri¢fe which in the statenent of facts merely give, 
seriatim, the testisony of ail the witnesses are net helpful. In 
gases of the present kind the brief sheald give in the firat ine 
stance a concise picture of the surroundings ond occurrenee, the 
airections in «hie the streets rum and the ressective surties were 
going, and the time, These should be acourately wisted, Defend 
ant's brief esvecially failed in thie reesect. 

The triel esurt saw the witnesses and heard them testify. 
We cannet say that ite conclusion was manifestly sguinst the weight 
ef the evidenes, ond tee Judament is therefore affirmed. 

AFFPIREYED, 


ak 


Matchett and O'Conner, JJ., coneur. 
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THE PEOPLE OF THE STATE oF ILLINOIS, oe 

Defendant in Brror, ) © 
); 4 
} 





i f 

TO MUNICIPAL ¢ouRT 

vs. 

¥ CHICAGO, 

SIDNEY LEWIS, ) 

Plaintiff in Error, ) 
€ 


Sot 8 2 I.MAM. G 3 Qe 


WR. PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT, 


Defendant was charged with practicing law without a license 
contrary to the statute, and upon trial by the court he was found 
guilty, sentenced to serve ten days in Cook county jail and fined 
$50. He seeks a reversal, his principal point being that the record 
fails to show beyond a reasonable doubt that he is guilty, and with 
this we are in accord, 

Defendant was a law elerk in the firm ef liecDonnell & He- 
Dennell, attormeys at law orecticing in Cook county, connected with 
that office for approximately ten years; his activities were solely 
as a law clerk acting for his employers, 

The only complaining witness was Agnes Kozak, whose son was 
charged with a misdemeanor. She testified she met defendant in the 
Criminal court building October 12, 1933, and gave him 550 "to fix 
the bond, because we have a bond for my boy." In answer to a ques- 
tion she replied, "Yes, I hive him like a lawyer." On crose- 
@xamination she etated she met defendant November 28, 1932, at the 
police building, llth and State strects, when she gave him #50 and 
later additional sums to represent her son in a criminal matter; 
that defendant was the lawyer who appeared in the police court for 
her son when he was discharged; that after tis discharge he was re- 
arrested, and in the felony branch of the kunicipal court charged 
with assault with intent to kill. Appsrently tuls charge was tried, 
Fesulting in the discharge of the son. 

.- #t the time of the second charge Mrs. Rozak gave a bond, 
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which defendant signed as curety. In this bond, executed March 13, 
1933, defendant's occupation is given as “law clerk - NeDennell & 
MeDonnell.” tre. Roszak was asked whether she did not then kaew 
that defendant was acting as a law clerx for MeDennell & McDonnell, 
but she gave an evasive answer, She repeatedly stated that she 

aid not know Frank lieDonnell and that he did not represent her eon 
at any time. Yet other witnesses testified that Prank MeDonnell 
represented Hdward Rozak in the trial of both cases, Milo Swieres, 
complaining witness against Edward Rozak, testified that he appeared 
against Rezak in both trials; that he saw Agnes Kozak and the rest 
of her family present at those tives; that the defendant, Lewis, 
aid not appear to be acting as a lawyer in either of these cases 
but as law clerk for kr, MeDonmiell, and that Frank iicDonnell appeared 
both in the felony court and in the Stock Yards court. 

The testimony of Mrs. Rozak is very confusing, Her chief 
complaint seems to be sa to the amount of money she paid the law- 
yers to represent her son, Frank eDonnell had represented « 
brother of a tire, Kominsky, who was a friend of lire, Rozak; when 
Edward Rozak was first arrested lirs. Kominsky advised her to employ 
MeDonnell & MeDonnell. Defendant testified that he met kre. hominsky 
and Mre, Roszak; that they told him there was a warrant out for 
Edward Rozak; that he asked re. Regak if she wanted MeDoennell & 
MeDennell to represent her son, and she replied that she did; that 
she had $50 with her; defendant then called the office and told 
Simon HeDonnell about the case and received instructions to take 
the $50, give a receipt, have her son surrender, and that he, Simon 
MePennell, would be at the Stock Yards court when the case was called, 
Approximately $200 was paid by lire. Kozak to MeDonnell & MeDonnell, 
and beth Simon and Frank licDonnell appeared in the Stock Yards 
court and in the felony court, When Ndward Roszak was held over te 
the grand jury and indicted, Frank iieDonnell filed his appearance 
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as his attorney. The only money defendant personally received from 
Mrs. Rozak was $50 when he first met her in November, 1932; he ac- 
cepted thie on behalf of hie employers and immediately turned it 
ever to them. Defendant denied that he ever represented hiuself te 
be a lawyer @r that Mrs. Rozak ever saw him in October, 1933; he 
testified that he was employed by MeDonnell & iicDonnell at a salary 
ef $35 a week and had worked for various lawyers since he was foure 
teen years oid, 

It was stipulated that the firm of iieDemnell & MeDonnell 
were the attorneys ef recerd in the different cases and in the dif. 
ferent courts where Edware Roszak was proseeuted, <A number of wit- 
nesses connected with the courts of Cook county testified to the 
effect that they had known defendant Yor many years ond that he was 
@ law clerk; that he performed the usual duties of « law clerk 
assisting his employers, sometimes sceking continuance of cases 
when his employers were eceupied elsewhere, and sometimes as an in- 
vestigator for Frank KcDonnell. There were alse a number of character 
witnesses whe testified to the good reputation of defendant for 
honesty and integrity. The brief filed on behal? of the People 
seems to concede the weakness of the People's case. No attempt is 
mate to scontrovert any of the statements of facets cr testimony made 
in defendant's brief, 

We held the evidence failed to entablish the charge that 
defendant was practicing law, snd the judgement is therefore 
reversed. 

REVERSED, 


Hatehett and O'Connor, JJ., concur, 
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THE CLIY OF CHICAGO, 1 A | 
Appellee, } } « 9 
7 “APPEAL YROM MUBICIPAL COURT | 
vs. -_ 
) OF CHICAGE, y * 
MATERIAL SERVICE CORPORATION, ) 
Appellant. } 
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wR, PRESIDING JUSTICS MeSURELY 
DELIVERED THE OPINION OF THE COURT, 


Upen trial by the court defendant was found guilty of 
delivering a shorteweluht loed of coal in violation of seetien 
2953 of an ordinanee of the City of Culeage, ond fined $60. 

It appeals, enying firet that it bought the coal from the 
Garden City Band Company, whiel welghed ond delivered the eoal, 
that it was an independent contractor and is responsible for any 
errers in that conneetion, 

Sefendant ascerentiy is in the businese of supplying com- 
medities te the mublie; it received on order frem Kk. . Sweiteer, 
eounty treasurer, receiver, for 20,300 pounds ef ceal toe be de- 
Livered to 7725 Hastings avenue; the defendant has ne coal in 
storage; it purchased the amount of con) so ordered frem the 
Garden City Sand Company, to be delivered from the Sand company's 
yard to Sweitrer, receiver, at the plaee epeaified; the coal was 
Weighed, loaded and billed is the Sand company's yard by ites 
employees; the truck carrying the ioad bore tae neme of Garden 
City Gand Company; the driver, Harold Mckhart, was an employee of 
the Send company and had been working for this company prior te 
thie oceusion for three years; he received hie instructions for 
a@elivery of the lead from Mr. herrich, president of the Garden 
Gity Sand company; the delivery ticket to be delivered to Sweitser 
Was made out on the bilihead of defendant by an employee of the 
‘Send company. 

_. The reeent case of Ferguson & Lange Go. v. indus, Gom,, 546 
F 
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Til. 632, involved a teamater engaged in hauling eindere from a 
foundry and the question was whether he wae an indevendent contractor 
er an employee of the foundry; the court noted that he owned and 
maintained his own team and wagon, was paid by the load, 414 hauling 
for others, had no fixed hours for services to the foundry company, 
employing assistants whenever necessary. It was held that he was an 
independent contractor, the court defining ao independent contractor 
"as one who renders service in the course ef an occupation and repe 
resents the will ef the serson for whom the work ia 4one only with 
FTeepect to the result and net the means by which that result ies aec- 
eomplished.* If the person for whom the services is rendered retains 
the right te contrel the details of the work ané the method or manner 
of its performance, the relation of eeployer and employee exists. 
dart aii Transit Ge., 344 111. 834. Gee also Foater y, 
Wadoworth-Howian’ ¢p,, 148 111. 514, Crust y. Uhicaze Motor Club, 
276 Ill. App. 289, end Henpstead v. Yelede Geale Co., 270 111, App. 299. 


Pleintiff says these cases invelve tort actions and are not 


Kee 





applicable te a case seeking to impose «4 penalty for the violation 
ef an ordinance which ie intended te protect purchasers of coal by 
making sellers responsible no matter in what manner the qwal sheuld 
be delivered, whether by an independent contractor or a servant, We 
find no decided cases supporting thin distinetiom. On the contrary, 
there are cases applying the rule to the vieiatien of an ordinance, 
in Williamsport v. Wiliiawsport Water Co., 7 Penn. Dist. ep. 206, 
a street vas opened without » perxit, ar resulred by ordinance; 
action wae instituted to recover a penaity; it was shorn that the 
defendant had contracted with ene Coons to open sand exeavate the 
street; the trial ecurt anscssed a penalty upon the defendant, but 
“pon avpeal this jud ment was reversed upen the ground that this 
@xeavation was made by the indevendent contractors and that the de- 


fendent hed no contrel ever the contractors or their employees, and 
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that the city should have recourse against the independent contrae 
tora to enforce the pensity, City ef Buffalo v, Clement, 19 N.Y. 
2. 546, involved an section for the violation of an ordinance pro- 
hibiting the placing of any materiale in the streets; defendant 
Clement had contracted with ene Diehl for the construction of two 
houges, “ho sublet the contract for the excavations te a sub- 
contractor who denosited stene and cther materials in the street. 
The lower couft held defendant Clement not guilty, ‘the Supreme 
court affirmed this, saying that as a penalty was attached for the 
vielation of an ordinanee, “it must be limited in ite operutien to 
such matters and persons ae fairly come within its lines, ond ean 
not be extended by liplication or construction.” it was held that 
as the obstruction wae caused by an independent contractor, defend- 
ant Clement could not be penalized, fo the same effect ia City of 
Elmira vy. Jobugon, 156 S.¥.8. 471. 

it whould be noted that in tae instant case the defendant 
bought from the Garden City Sand Coapany 26,300 pounds of coal and 
was charged for this smount, and likewise billed Sweitser, receiver, 
for thie amount of coal, ee that the only ome who could profit by 
short weight was the Garden Gity Sand Gompany. Ye are of the opin- 
ion the defendant eannet be penalised fer a violation, If any, of 
the ordinance in question by the Garden City Sand Company, from 
whieh the defendant bought the ooxl, 

There are certain facte whieh tend to establish that the 
short weight in the lead of coal delivered to Sweitzer came about 
threugh an honest mistake. Defendant ordered from the Sond cowpany 
26,300 pounds of East Kentucky Stoker sereenings coal, to be deliv- 
ered; on the same date the Sand company undertook to fill an order 
from Glen 6, Grawferd, receiver of the Randolph Hotel eompany, for 
18,700 pounds of New wonareh coal; each of these orders were weighed 


by Merrick, president of the Send company, ond leaded resveotively 
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in the Sand company's trucks in ite yard; the president gave the 
tickets to the drivera with orai instructions as te the pluee of 
delivery; through a micunieretacding Eckiart, the dviver, delivered 
the 18,700 pounds of Lew Lowareh coal intended fer Crawford te the 
Sweitzer reeciversiip property, and the 20,500 peunds of sereen ings 
intended for Sweitzer wes delivered te the Crawford receivership 
property. The trial court indicated that he was of the opinion 
there had been a mistake, but held tiat the people muet be pro— 
tected im honest wel,kts sithougs Lrere waz an unintentional mistake 
Hewark ¥. cust Side tosl vo., 77 &.Jk. 738, involved facts 


much the seme ae thoee in the instant gase. There a lead of ecal 


fatended for one purchaser was dalivered to another purehaser whe 
had ordered a larger awount, the driver auving confused the orders; 
im the trial court the defendant was Sound guilty of giving short 
weight; thie was affirmed by tae Appecilute court, but the nigher 
eourt reversed the judgment ou the grownd that, although there waa 
& contract to aeli apd deliver ic the purchaser a ton of coal, yet 
throu am honest mistake there wae delivered to her a Lesser 
amcunt, which wae intended for anether person. the opinion said 
that te render a vendor ef coal iisable under tne act for the pro- 
teetion of purchasers of cowl, “1% must spear that the delivery 
was intended to be in execution of ine sale to the person te whom 
@elivery ie attempted, and wien it apocars, as it dows in this case, 
that @ eale te one person is attienpted to be completed by the de- 
livery of another perreon's order, resulting from an honest mistake, 
the sect does not apply.” The rensoning in thie case is persuasive 
and might be preeented with effectiveness is the action were brougtt 
againet the Garden City Sand company. llovever, as to thie we express 
Be conclusion, as we sold that defendant esnnot, in any event, be 


— — for any conduct of the Garden City Sand company, an 

ndependent contractor,with respect i¢ the delivery of the coal in 
Yor the reason indicated the judgment is reversed, 

hett and O'Connor, J/., coneur, REvengep, 
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P AULINE pe WAAL ORSI ? ) fi é * f 5 y 

Plaintiff in irror, ) / f ? lf 
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pCOok counry, | | 

VICTOR ORSI, ee TWEMees Ft 
Defendant in brrer, 


282 1.4.639' 


bR, JUSTICES MATCHNTT DELIVERED IME OPINION OF THR COURT, 


This record disclosen » bill filed by Pauline Be Waal Oral 
on January 25, 1933, praying a diveree from her husband, Vieter 
Orsi, om the greun4d that he has been guilty ef extreme and repeated 
eruelty. He appeared sed anewered denying the charges. Mareh 25, 
1933, Vietor Grai filed a eross bili charging that complainant was 
guiity of extteme snd repeated eruelty and praying for a decree of 
divorce. Kay Sth Victor OGrai filed « petition praying fer a ohange 
ef venue from Judges Sabath, Scliwaba, Gulliven and David on the 
groun¢ that these Judges were prejudiced against him. The order 
wat entered granting the change, omd in due course the cause was 
aseigued to Judge Allegretti. 

Hay 24, 1935, complainant Tiled Aer petition praying for a 
@hange of venue from Judge Aliegretti, The petition was in due 
form and verified and averrefi that petitioner feared that she would 
met receive a fair asd impartial trial if tue cause wee tried be- 
fore Judge Allegretti for the reason teat he was prejudiced against 
her. he alao averred that knowledge of thie prejudice first came 
te her on that day. Gn the same day taat she filed tuis petition 
she filed an anewer to the orosa bili denying its caarges,. tnere- 
after her wotion fer a ciange of venue was denied, The issues 
arising on the erces bill were tried before Judge Allegretti, and 
June &, 1933, a deeree was entered in favor of Vistor Orsi. To 
reverse that decree complainant has sued out taies writ of error, 

The husband has net appeared in this court to support the 
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decree, which manifestly muet be reversed for the errer ef the 
eourt in denying the motion of complainant for a chsnge ef venue, 
Hiehle Preg: v. Arkulos, 121 [11, Apo. 461; Bechler v, Thomas 
Gempany, 775 111. App. 1°1; Beople v, Scott, 326 111. 327. 


For the rearmon stunted the tecree is reversed and the 
eanuse remanded with directions to grant the change of venue, 


REVERSED AKD REMANDED WITH 
DIRBCTIONS, 


MeSurely, F. J., and O'Cenner, J., coneur. 
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QKXCAGO TITLR aD tAVET coMPaKyY, a / . 
Ceryeration, ae Successor Trustee, 0%"; 


Plaintiff, “f 4 £ 
Apeeilae, i } ⸗ 
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Om Appeal of BERNARD ACDIA and ROOK 
RODIS, hie Fife, Defendants, é 


appeiimnte, $26 2D T.A. 63 9* 


OF COOK COUNTY, 
} 
A 
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BR, JUSTICK MATGHKTY GELIVERED tHe OPINION OF THE COURT, 


Teis is an sopesal By Zernerd and Aese Hedin (owners of the 
equity by econveysnor from Dave sd Satie Yolgemberg, makers of the 
trust deed) from a deoree of foreclosure entered April 3, 1935. 

The cause wae heard upon exeertiona to the rupert of a master, the 
exeez tions were wverruled and a deere mitered as recommended by 
the macter, 

The bili of somplaint was filed wy the Chieage Title and 
Trust 6e., whieh wae named in the trast decd ae successor in trust 
te the Hadison and Redeie Gtate Sank im the event of the resignae 
tion, refaeal or inability of the bun: to act “when ond while ite 
services #hull be recutred under any provielen bereer,” with the 
enue righte, pewera and duties veeted or luposed on the trustee, 

fhe S431 of complaint set wp the feete of the appointaent 
ef a receiver for the Hadison & Kedeie State Bank by the Auditor 
ef Public Accounts, whieh appointment ras consirmed by the Superior 
eourt, the resignation of thie trust by the recwiver for eadid bank, 
the refuesal of the bank to act, und the written acceptance by the 
succesaor, Chicage Title and Trust vo,, of the duties of the trustee, 
ali prior to the beginning of thie suit. 

Defendants Redim anewered the Pill, neither admitting ver 


Genying the facta alleged therein, but demanding etriet proof, 
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Seotion 8 of Article LO of the trust deod provides: 

* * 

——— written antiee artis’ 
reaigoation to the Bertangor, by registered mail, at Loaet tiirty 
(30) daye before such resignation shall take affect." 

Defendaits aay that this groviaien of the trust deed was binding 

eG the assignue of the parties; taut when suey were named ag 

@rantees in the deed, whieh conveyed the cwuity to then, they 

aleo Deewie assigns (forrengs v. Shedd, 143 111. 104; Law y, 
Sitisens tank of beringieig, 8 =. @, SH), SH Kimn,. 443), and that 
@inee trey hud an interest in the serigaged aramdees end were dn 
privity with the original eertgexers, they begane “nertguyore” 
within the messing of thie grovieleon of tse trust deed and vere 
entitied te neties, aid that #ithout sueh saetiee to them the resige 
mation could not beeowe effective. They cite karch v,. Green, 79 Ill. 
385; Seett v. Districs Court, 16 &. D. 24); Akvahoawe vy. Bali, 94 5.8. 
799. 

The real question in thie respect ie to ascertain the ine 
tention ef the parties to the trust dewd, The covenant as to notice 
was, it scons ‘6 Ga, SUFGLy Seregual beteven the original parties. 
it 644 mot rum wits the land. Ghoson +, Holdem, 129 Lid. 109; Peoples 

OG. V. Brinko@iter, 26) iii, App. SVL. The bAaL 


alleged (and the evidence tends te saew) iiat the receiver gave 





metice to the oripinal maxere of the sexrtigage, end we think tule was 
watficient. At any rate, the reesiver ef the bank was not bound by 
this provision of the trust deed. He wae bound by the terme of the 
statute under which he was appointed, (lilineis State bar State, 
1938, ohap. lém, #¢¢. 21) althougs it ie true hie uppeintment did 
not ipso facte terainste the trumteessip. (Selefsky v, Jonngen, 

266 131. App. S51; Bhilen y, Mamore, 361 111. 356). the question of 


 motioe was one of feet (Lrigh vy. Antioe: College, 126 111. 474), md 


the Belding of the trial court thut notice was in feet given toe the 
"agi , 
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makers ef the trust deed ia Justifisd by the evidence, 

Mowever, ever if our conclusion were otherwise upon thie 
point, the contertion of defendants that the suceezser in trust was 
without suthority to sulntals the eult cannot srevail upen this 
record for two reasons, In the first slsee, the iepue was net pre-e 
pented by the pieadings. The guestion of the cupagity ef plaintiff 
te sue could be raise¢ emly by plea in abatumeont under the femer 


practice, F 





» A78@ Lhi. 89, or by motion te dismias 
under the Civil Practice act. ‘here waa no suena gution ner ony such 
defense averred iti the aunawer, Iiiisois State bar State. 1935, 
eiap. 1k, sac. 45, There ie Bo such ples here, it is true that at 
tue Aeariag of the ezxotvtions defendants petitioned for leave te 
amends their giesadingw in tole reapcet; hewever, the prayer of the 
petition was preperly devied ae coming tee iote, Surckkeim y, 
Birkley, 287 111i. 424, in the seeend phage, section 1 and esetion 2 
ef Article ii ef the trust deed, ruther thai aectiom 4 ef article 10, 
av mepiicable, These provide, in gubstence, that in the event of 
the repigiatien or refucel ef tae bank to act, “or if otherwise 
tmeatle to act ae Trustes, ween aud while ite eervives snall be ree 
quired unter any provision Berest, the Guicage Title & Trust Company, 
& corporation ergatiized aud exiating under ond by virtue of the lawe 
ef the State of Lilincis, ** da hereby appointed Firat Successor in 
the Trust hereby ereated.” Seetion 2 of the same wet provides that 
“enid Ghieage Title & Trust Gempany ** sell Rave the sume title te 
said preperty, and the same rights, powers ond duties as are hereby 
vested or imposed an tue frustee hereunder.” vonwidering theer pro- 
vieions together, it would seem that Section & of Artiele lo provides 
fer % voluntary resignution by the trustee, while Sections 1 ond ® 
ef Article LL make previcion for contingencive that might ariae. 
Under Section 4 of Article 16 provielon ie wsde Tox noties to the 
 mertgagers. bo auch provision is made under Gections 1 and 2 of 
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Articie 11, hick is, we think, applissble here, 

fhe objections of defeudante to this deeree do net touch 
the werite of tre cose, The purely teehnioal ebjevtions sade can 
Bot prevail, for the reaucns we Kave stated, 

The deares iw aff ireed, 


AVPTRUED, 


Betureiy, *. J., od O'Somer, J., concur, 
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ROY #. BISHOP and FRAACES B1sue?,)/ f 


Appellant. 


BR, JUSTICE WATCHETT DELIVENKD THE OPINION OF THS COURT, 


In an action by plaintiffs te recover from defendant pay- 
mente made by plaintiffs under the terms of a written eontract 
(whereby defendant agreed to seii and pluintiffs to buy o let in 
am addition to Clarendon kilie in DuPage Cowity, Lliinoia) taere 
Was 2 triai by the court; a motion by defendant fer a finding in 
his benalf om the greund that the evidence was insulficlent in 
law, which was overruled; propositions of faet and Law submitted 
by defendant warked *neid" or “refused* sy the trial Judge, and 
theresfter a finding for plaintiffs in the sus of $1706.66, on 
which the court entered judgzent. The court refused to hold, as 
Pequested by defendant, tieat there was no enrzenent ur encunbrance 
on the lot sold by nim to plaintiff, or taat defendant was ready, 
wiliing and able te deliver a deed to sliaintiifs in accordance 
with the contract, or that defmdant was ready, willing ond able 
te deliver te plaintiffs a guaranty poliey of the Chicage Title & 
Trust Ceo. in accerdance with the terms of the contract. The court 
held as requested that plaintiffs failed snd refused to make pay- 
ments in accordance with the terms of the contract. 

The contract was made April 16, 1924. it provided in 


substance, that plaintiffs agreed to buy and defendant to sell the 


let for the sum of $950, payable $100 upen the execution of the 


contract, and $10 or more in installments upen the firet day ef 
@ach and every month thereafter, with interest on the balances 


4 Femaining frou time to time unpaid st the rate of six per cent; 


4 
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that plaintiffs would pay taxes and assesaments; that time was of 
the essence of the contract, ani that defendant micht for failure 
te make the paynieants cancel and ter inete the contract upon ten 
Gays notice; further, tiat If wlaintiffs mode the paymente as 
agreed defendant vould procure the eonveyance of the let to them 
by trustee's deed from the owner, and would deliver an owner's 
guaranty policy in the usual form issued by the Unieage Title &@ 
Truat Co., showing title in the owner, 

The contract orevided that the titie ta the lot was to 
be eubiect to buliding and soning ortiranees and that the let 
sheuwld be uced by the purchosere for residence purcoaes only; that 
any building arected evrior te January 1, 1953, should coat at 
Least $5,500; that vayments were to be completed by April 16, 1933. 

Upon the trial plaintirf&S offered evidence tending te shew 
that after the waxing of the contract, in the suemer of 1932, it 
was for the first tine disecvered by the parties thet wi old sewer 
yen abeut four ani «a half feet belew the surface and serosa the lot 
in question, which made it lupoesible to build o residence on the 
let; that the matter was taken up with defendant's representative 


by plaintiffs; that Septewber 3, 1932, defendant wrote to Mr. 


Bishep as folloewe: 


*“Arrangecerts have been completed with the Village of 
Clarendon Hills thru kr. Karl Yelpert, Cheirsan of their soanite- 
tion Committee, “hereby a new tile line will be constructed to 
Feplace the old line whieh cuts across your property send other 
bee preperty in our Golf Club Addition te Clarendon Hillis, 

engineer's dravings and «stimates are in Mr, Weipert's 
hands, and sccerding to him werk will start within the next ten 
Yours very truly, 
Arthur 7. Heintesh & Go. 
By E. Tf. Chalberg.* 


that in relianee upon this promise plaintiffe continued to make 
payments under the contract; that thereafter kre, Bishop talked 
‘with Chalberg, the represmitative of defendant, about the matter; 


that he teld her that the sewer bad been in there for twenty yeara 
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and defendant could mot take it out; that Mra, Bishop told Chalberg 
that the let was no good to plaintiffs as 1t was, and that Chalberg 
then ssked her to look at other lots and gee if plaintitrs would 
be willing to accept smother in place of the one for which they 
had contracted; that with an agent of defendant plaintiffs examined 
ether lots but were not abie to fing any which were satisfactory 
te them; that after Ars. Hishop's last conversation with Cha}berg 
plaintiffs discontinued making further payments on the lot; that 
they had then paid up ail the instaliwents with the excevtion of $40, 

Chalberg, wher asked upon cross examination whether he could 
have the gewer jine divaried, said be would have the right te do so, 
but when asked the direet question of wheather he would de it, said 
he could not answer tiat question, The follewing colloquy then 
occurred: 

"fhe Gourt: You ecannot-- unless you get the consent of 
the Village-- divert your tile on the etreets. 

A. That ie rigst, unless we get the consent of the 
Village, but-- 

The Court: Bo ase arguing, 

Sry. Bither (atterney vor plaintiffe): That is all.* 

Refendant contends tust pleintifie eould not reseind the 
contract because iney were in default in maxing payments and cites 
@ number of cases, such ag Eames vy. Der Cermania turn Verein, 8 Tl. 
App. 663; Kyere vy, Gross, 5° 111. 436, There is no doubt of the 
@enerai rule stated in these esses, but when, a8 Here, the evidene 
shews an inability on the pert of tie vendor to perform, wits his 
Promise to resove the imability and a subsequent confession that 
such promise cannet be fuliilied, it is clear that the rule con- 
tended fcr is not applicable. #laintifie were not in default, so 
fay aa this record snows, at the time defeudant's imabiiity to 
convey an ubencumbered title wae disclosed, Umder such circum 


atances the law did not require pleaintiffe to continue payments, - 


—~— 


- making paynents under the contract wien defendant adwitted he 
eouaa not perform, ‘There are many cases which announce this 

























Ww @ 
biwow attizvalete t2 oon hae eg0L tedde te deol of xed | 







2 ent doide tot eae ef! ‘te oowde af tedionn Sqo008 oe —— 
—1 beatuexe eTilvuleiq tanbacted Yo Saege me Atlin test —E 
WV etoésetalias etow doliw yas ball 08 vide tou ste” sud “etet / 


Hi! gwed{ea0 tty acliceterase deel ae goteld .osd toate ‘badd — 

0 etd mo atapeyag redtzu? patina hewnltnooeth * is | 

if 084 Yo aeliqeous ot cttw etaemifateal et {fe qu bleq —— 

Biveo on Tesid new soiicaivaxe seeto Sequ beden goede Heed fasd 

~0e ob of ¢iylt es) oven binow od bias ~bedteavb oat tawoe , ont ‘peed 

\ bins ,¢f ob binow ef wiltede To aol saaup foo1ls oat estan mstn 

4 mone yepotics ymivolist edt —R a⸗⸗ ——e— to —EX 
| ⸗vrco⸗e 


te & oma 

te ineetc eff tem voy anetay — uot * * 
eadeetiu ede au odld raat Vail 

old to ineedee of? Te_ ow agelay ,#ig Bits * 


ealugius osw of 1o2H0d 
"the oh guul ;(wtadtabadqg. 103 yomodsia) js Be te 3 


,,——— rat. 
eesic bas aénomgse yahsam ah Siseted al otew yous osuneed teextago 
40 © ,abeney onus ebapaneD 290 .y seewk an domo, ,eeeeo, te, todmuma 
ety to dduod oa ot oma  .o6d Ld) 02 aaah £89 —— 


' Sera vere os sre hy 
@netive +A) owt ae , dew dee , 80800 canst. mh, bosedes “4 









eld Aviv ,octzec of tobaev es to stag ons m=. 
$aiid moieselucs sepupeadee a bas xt iideah egg eveset, 
-a00 oivt of¢ tad wwole ob ot y be ddide? od sonums ©. 


: ~seetio sove isha .bepedoalh ser olsis, ‘ 
ep mbMOUYAK CHS aoe OF BELIRndg —B 





4 
principle. tgisanesbee ¥. aAdgwe, 36 iii. 15; Yordings ice Uream Co, ¥, 
Steohens, 149 Lid, cid; wo Pita 





Gg., 242 111. 464, are a few oi the wany whieh wo hold. 


Defendant reiiee on , Bh, 102 211. App, 629, 





but the facts in that case are not gimiler to those waieh here ap- 
pear, There «aa in tuat case se aduission by the vendor of inabiiity 
to deliver title as agreed. tlaintiiis were mtitied tw a title un- 


eleuded snd umencumbered, Fir 





ge 309 Thi. $36, 
The court wae fuetified en the evidenge in finding that delendant 
Was unable to give it, asd imie wae admitted by the agent of de- 
fendant. 

It if next ergued that tae court erred in perwicting dre, 
Sishoy to relate her conversations with Chaiberg, because Lis ageney 
for defsidast was net first seateblished. CGhalberg sounn & have 
kad entire charge oi the matter in defendant's penalf, and defendant 
has vouched Tor his in teat reepeat by filing an aifidavit of nerits 
in this action, whien is veriiied by Chalberg, whe satetes “that he 
ie the agent duly sutsorized in tuis benall of Arthur 7. ielateshe® 
boreover, tuls objection does not aeeu toe Lave been urged in the 
trial owurt and seeme to have been presented for the first time 
in thie eourt,. It is without merit. 

Defendant ¢ites authorities io the preposition that ene whe 
Gisime the exictence of an suseuent must dei imitely point out the 
supposed dominant and servient estates necessary to ereate auch an 
tasenent., He alao contends, oiting many wsutioritier, that the 
trial ocurt erred im disregarding presasytions in favor of the 
true cwner of the lund and in dvuving/emeianten based on other 
presumptions, whieh in turn were based on assumed Facts and cireum- 
Stances not proved, and urges that the proofs failed to show any 


weer of the alleged preseriptive rignt. ile points out tue elenents 


| necessary to the creation of a title by adverse possession, citing 
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te this point alone more than twenty autherities, to whieh it ia 
quite aufficient to say that plaintiffs were net obligated under 
this contract to buy a lew euit. 

It is also urged that tae proof was inauffielent to supvert 
the assessment of damages, The damages claimed were set wp in 
detail in paragraph 9 of tae etatement of sleim, They were net den 
nieé in defendant's answer and upon the trial were established by } 
at least prima facie proof which way net contradiated, ‘this was 
suificient. 

It is urged that the general finding for plointiffe was 
ineonsistent with the special finding teat plaintiffs had failed 
and refused to make paynentsa, it was not inesnwistent, for reasons 
we have already atated. 

It is alieced that the amended atatement of claim aia not 
state a cause of action, and that therefore the setion in arrest 
ef judgment should have been allowed, The cause wae tried in the 
Municival court; defendant msde no chiection te the amended state- 
ment of claim, fle is new precluded from making such obs ection, 
Salduskas vy. Kebin, 260 I11. Apo, 282; Bnbere vw. City of Chicege, 
271 111. 404; Bruner vy. G. 7. Ry. Go., 329 Til. 421. 

Yor the reasons indicated in the epinion, the jud ment of 


the trial court is affirmed, 
ARR IRVED, 


MeSurely, >. %7., and O'Connor, J., coneur, 
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PEOPLE OF THE STaTyY OF ILLINOIS 
ex rel. OSCAR NELGON, Auditor of 


Public Aceounts ef the State of f 
Tilineis, 





3. 


KIMPRIL TRUST & SAVINGS BAKE, 
a Corporation. APPEAL FROM 

CIRCUIT COURT 

COOKE COUNTY. 





THE GUARDIAN LIVE INSURANCE COMPANY 
OF ANERICA, a Corporation, 
Intervening Petitioner + Appellee, 
VS. 
WILLIAM L. O'CGORAELL, as Aeeeiver of 
KIBBELL TAUGT AND SAVILGS BARK, a 


) 
) 
1 
Corporation, 


Apge@liant. 


2821.4.639 


BR. JUSTICR NATCHETY DELIVERSD THE OPINIOK OY THE COURT, 


O'Connell, as receiver of the Eimbell Trust 4 Gavings Bank, 
aspesia from an order entered May 3, 19235, enjoining him from remove 
ing, destreying or taking away the safety depoeit boxes in the bank 
building formerly oceupied by the Kimbell Trust 4 Savinge Bank. 

An intervening patition, ic the proceedings for the disse- 
lution of the Ximbell Trust 4 Savings Yank, wae filed by the Guardian 
Life Ineuranee Co., the owner of notes seeured by a trust deed, 
eenyeying the presises on which the b tiding containing the safety 
2 @epesit boxes was siteateéd. The caune vas heard upon this peti- 
tion of the Insurance cowpany, the anower of the receiver thereto 
and testimony heard in open court. The decree which awarded these 
 ‘bexes to the Insurance company provided that “said safety deposit 
| boxes *** be and remain a part of the real estate included in the 
trust deed covering said premises securing the mort, age indebted- 
‘nese te The Gusrdian i.ife Ineurance Company of America." The de- 

4 @lso finds (and the evidence sustains the finding) that these 
safety deposit wexes were placed in the building at substantially 
| he time of ite erection for the purvese of inoreasing its value 
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for octupansy and ase; tras the buliding Was erected as a special 
building for the particular purpose of being used as banking 
quarters by the Almbell Trust & Gavinges snk, wad that the premises 
@ould not sonveniently be used fer benking suarters witheut the 
safety deposit boxes; that at the time the trust deed was executed 
it would not have been practieaile or sonventent to Rave used the 
premises for any ourpece other than conducting a banking butinese, 
The deoree siso inde that st the time the nortiguve was executed 


4t wae the intention ef the oarties tse the trust deed that the 


ee 


safety Gepesit boxes were te be » sart and parcel of the real estate 
imeluded in the premises conveyed by the trust deed as security fer 
the indebtedness Held by the petitioner Insurance company, 

Yhe question is therefore squarely presente’ as to whether 
as between the owner of the morigage indebtedness and the reoeiver 
ef the mortgagcr tenk, safety cepesit bexes, under ciresastances 
here appearing, Fs réal ¢etate or personalty. The facts can searcely 
be sald to be in diepute. The Fisbell Trust & Savings Bank was 
organized in February, 1919, when it cccupied other quarters, Barly 
im 1974 it began the contruction of the budiding in question. The 
Plans in evidence disclese an office building with quarters for the 
bank. fhe front of the building is of a monumental bank type; the 
first fleer was used for tanking purposes und is two stories in 
height. At the rear of it is a safety deposlt vault constructed of 
Feenforced conmercte, The walle cf the bulidimg are eighteen inches 
thick; the walle of the vault twenty-seven inches thiek. The vault 
is a permunent part of the bullding. Its only purpose was to cone 
tain safety deposit boxes for the use of customers, The Sisbell 
bank did mot contemplate using it for any other purpose. The hexes 
are of heavy stcel construction; they were put in by safe movers 
through the use of machinery. ‘The buiidimg could be used as it is 
fer a loan and mortgage ageney, or some like use. So use of that 
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kind, however, was contemplated oat the time the trust 4eea was 
exesuted. and the building conetructed, 

While the plane show where the boxes were to be nlaeed, 
they do not indicate the number of such boxes, The vault conteined 
old boxes that sad been taken ever from the other bank building 
and new boxes which had been mode te order and plaesd in the vault, 
Some of the new boxes were in the vault «t the time the mortcage 
was executed, The saltsty deposit boxes were meade up in sections of 
various sizes; none of tne sections is attached or fartened to the 
building in eny way whatever; they raat in the vault by their own 
weight and eould be removed without difficulty on4 without damage te 
the building generally. The boxee cost fres five te eight dollars 
a tox. They were am excential exrt of the bank bueinere ond were 
intended te be a nerasnent sart of the Himbell bank business, The 
Vault would not teve teen of any value os © veult witheut the safety 
@eposit boxes, These boxer could be ured in any other bank, 

Seotember 1%, 1924, the truest deed wae executed to secure an 
indebtedness ef $159,500. The beliding vas then prectieally eem- 
pleted, snd the selene were shewn to the mortenwee, the intervening 
petitioner, befanit ware wede in the powment of the indebtedness 
and $80,000 is 4ue wren the princinsal. Petitioner filed ite bil2 te 
foreelone, a decree of sale was entered ond the sale held. January 
15, 1935, a deficiency decree war entered for the muuw of $7030.15. 

The receiver contends that these boxes eho ld not be held to 
be a pert of the realty end reiles om the leading case of Sword v, 
Lew, 122 111, 487, and subsesuent cases whieh follow it down to 
Thuma vy. Granada Yetel Gorp., 269 T11. App. 484, ‘The oroperty in- 
Volved in the Sword v, Low cave was ar engine and beller, and the 
ventor of these articles had been giver a chattel mortgage by the 
vYendee owner to secure the payaent of the purchase price. After 
setting the machinery up on a lot purchased by hin, the vendee re- 
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newed this chattel mortgage, ile oonveyed to a third person the iet 
en whieh the ongine and boller stood, aud the vendee of the let 
filed his bill to enjoim the mortpagee from removing the property. 
The injunction, which wae at first granted, was aftervard dissolved 
ana the Supreme court affirmed the order. Relying upen thie and 
similar cases, the receiver says: 

"It is the intention with respect to an annexed chattel 
that deteruines whether it is to be considered irremovable because 
ef the annexation, or resevable in epite of tae aunexation. aAnether 
important element is the mature and character of the intention, The 
intention of the party making the annexation must be directed teward 
making the chattel annexed # pormanent accession te the freehold." 
The cases cited, we think, "111 hardly bear tale construction. Again 
summarizing the facts, the reeeciver says that the boxes sre not ate 
tached to the real estate or anything appurtenant thereto; taat they 
are not exelusively appropriate to the bullding but can be readily 
used eleewnere, and that it was not intended to make them a permanent 
accession to the freehold; that the boxes reat on the floor by their 
own weight end can be woved, with a littia wore energy, ae readily 
as desks ond typewritere. The boxes sre not, the receiver says, 
peculiarly adaptséd te the Sisbell bank but eould be easily used in 
any other vault; indeed, some of them were seeond-hand when put in use, 

The reeeiver aleo argues that it was not the intention to 
make these boxes a perrianent accension to the freeheld, pointing 
eut that the plans do net siete the number of boxes, nor describe 
the same; that the boxes were ordered as needed by customers, and 
that the president of the bank testified that the boxes were taken 
in juet as were the typewriters, deske and ehaire, whieh were admittel 
to be personalty. 

The receiver relies very mich on Merchants Loan & Trust · 
it Go., 167 Ill. App. 315. In that case the 


Vault in which the safety depesit boxes were located was leased by 





‘the bank to the Deposit Co. under a verbal lease, ‘the leesee pur- 
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ehased 2226 boxes, which were installed in the vault, Later a new 
writien lease of the vault was wade to the Deposit Co. Thereafter 
the bank sold the premises. ‘the Deposit Co, sold the bexes te 
anether company which removed tien Prom the premises, The purehaser 
of the building sued the Depoxit Co, for an alleged conversion of 
the boxes, and upem trial before a jury plaintiff had a verdiet upon 
whieh judgment waa entered. Uven appeal to this court the opinion 
by Sr. Justice Freenan pointed out the: the Deposit Ce., while a 
tenant, nad purcnased the boxes, saying $9000 therefor, m4 that 
this fact aid other evidence were sufficient te raise an issue of 
Tact as to the ownerasip. the judanent was reversed beeause of an 
instruction given by the court to the jury te the effect that the 
title te the boxes was in plinintify, and that defondenitshad ne right 
te sell or reseve them and were Llisbie if they did so. it was for 
the error in giving this instraction that the Judgment was reversed. 
That case, when rightly understood, comes far from suetaine 

ing the position of the receiver, im the Piret place beeause there 
the boxes were moved upon the premises by a tenant whe paid for them, 
while in the ilnetant case the boxes were purchased by the owner of the 
premises, whe executed the mortgage, under which the ineurance company 
claims. In the second vlace, the court there Geld only that under 
the circumstwices appearing the question of tae intention of the 
parties was for the jury. Here the finding of the eourt, which is 
@ntitled upon appeal to the sane weight as the verdiet of a jury, is 
in favor of the Ineurance company. 

There is a material difference between tie cases where a tenant 


who has leased the premises expends his own money for articles of 
this kind, which are thereafter used in eonnection with the premi- 
ses, and the case where the owner makes such purchases. In the 


Tiret case, the reasonsble inference is that the tenant purchaser 


Fegards the property as movable, while the reasonable inference as to 


ai owner ie that he intends to make the property purchased @ part of 
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the prowivses in connection with which it is used, In Baker vy, Mee 
Clurg, 199 Til. 28, our Supreme court said: “The rule in Illineis 
is liberal in fevor of the tena t," and, *%In this state the inten- 
tion se manifested is regarded ag the orineipal test to determine 


the right of removal." In Hacker vy. Munroe & S.ns, 176 lll. 384, 


"The books lay dewn the rule that the effert of the court will 
Glways be to ascertain the intention of the parties and te give it 
effect." In Ogden v. Stock, $4 T1li. S22, the Appellate eourt sata: 
"The intention may be inferred in some cases from the manner in which 
the iuprovenent is attached to the realty and in others from the 
mature of the title of the party making 1t or from the purpose with 
whieh it is made.* In Calumet Lron & Steel $s. v. dsthrop, 36 Ill. 
App. 247, the court said: 


"The general rule undcubtedly is, that all fixtures, whether 
actually or constrictively annexed ta the realty, pass by a conveye- 
ane@ or mortgage of the freemold, «hare there is notring to indicate 
a contrary intention. Ror ie it neeesessry, in all cages, that things 
shoul” be actuslly affixed tu the frecheid in order to constitute a 
part of it, for the purpose of transfer or sale, ae in the case of 
milictones wiich are consteitly being ta:em up ani sharpened." 


In Sard v. Sarl, 65 111. App. 635, the Appellate court said: 


“Washburn discussing fixtures said: ‘While courts still 
refer to the gharacter of the annexation «* one element in determine 
ing whether an article is a fixture, greater stress ls laid upenm the 
paiure and adaytation of the article annexed, the uses ang purposes 
to eh that part of the buliding is aporopriated at the time the 
ennéezaticn is made, and tne relation of the party making it to the 
ees rt question as settling that a permanent aimexaiion is ine 

ended. 


In Cerpus Juries 660, the result of the casee Le summarized as follows; 


“kore usually, however, the mode ef annexation, when cone 
sidered at all, is considered sa only one factor in the determinetéon 
of the character of the article annexed, And, the tendeney of the 
later decisionmsis tceward the treatment of this as a minor consider 
tion im determining the intention of the snnexer and whether the 
artiele annexed constitutes a part of the realty, except at least 
as the article may have been sa incorporated with the realty ar to 
be ingapable of seversnce without substantial injury thereto.* 


It would serve no useful purpose to review at lengta the 


Rumerous cases in this and other siates which consider this question. 


The finding of fast here is in faver of the Guardian Life Ineurance 
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Ge. of America, and evan if tue «evidence may be regarded as eyually 


balanced, tuis Minding would be detsruinutive, Lorusonwealth Credit 


a7 Mage, $35. lowever, we do 





Bet regard the evidence a& equally balanced, the facta that these 
boxes were purcinesd by the gwner of the prewiges, aad that they 
Were most adaptable in peruanent use te the premises as constructed, 
eonstrain: ue te bold that upon the auvontradicted evidenee the 
pbexes are « part of the realty, 

For thes¢ reasons tie judgaent is affircwed, 


ari heap, 


MeSurely, *. J., and O'Genner, J., coneur. 
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BR, JUSTICE BATCHETT DMLIVEARD THY OPINION OF TR COURT, 


fredriech sued the Board ef Education ef the City of Chicage 
im sesumpeit. fie filed the common eaunts, to which was attached a 
bill of particulare, “hioh divselesed ¢isine by mim on saeceount of 
services as an accountant alleged to have been rendered from Decenbe 
2, 1929, to July 96, 19%), the teteai claim qaounting to $4917.55. 
Defendant flied « vlea of the general isaue with on affidavit of 
merite to the effect that defendant wae net indebted to plaintiff, 
as alleged, for the whole or any purt of the cleina; that plaintiff 
aid net render the services to or for defendant at ite soecial in- 
stance s6d request ap set ferth in the bili of particulars, The 
desue waa tried by the court without o jury, the finding was for de- 
fendant, with judgment that plaintiff take nothing by hie suit and 
fer costs againet Him, 

Plaintiff is a certified public aceountant. Defendant is 
& municipal corsoration ereated by the statute of the stete, and its 
povers are limited to such as are granted by the Legislature, It is 
a body — erested for tne purpose of providing publie 
eghools in the city ef Chicago accerding to the atatute. It is con- 
trolled ty eleven directors named by the mayor of the clty end ap- 
preved by its ecuncil. These directors elect a president, but 


 meither the presi¢ent nor any director, nor any employee, has the 








power to euploy anyone, The board itself 68 the employing ageney 
and ean act only by resciution. Illineis State Bar Stats. 1955, chap 
122, sections 123-139, pages 2865 and 2874. At the times here in 
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question 2. Yalloce Caldwell was president of the board. The supposed 
employment of plaintiff came about in thie way: November 27, 1929, 
Br. Heyers, a member of the board, presetited to it the revert of the 
sub-committes of the committee on buildings and grounds, recommending 
fer adoption a resolution that a jeint committee of the featern Sooi- 
ety of Enginersre snd the American iuatitute of architects be asked to 
investigate the then methods »revailing in the design, construction 
and repair of senheol buildings in Chicago snd to repert te the beard 
recommendations ef desirable changee in methods; that the seseol board 
architect be directe4 to cooperate with this joint committee, and that 
the sub-committee be autcorized to procure for the committee informa- 
tion in connection with past and present practices in these respects, 
as the joint committer through the chairmen wight request; that the 
Joint committee be requested te prepare a form which vould constitute 
& proper examination for the pesition of superintendent of construee 
tien fer the Board ef Kducation. The resolution was adopted, 

Ehortly atterverd Caldwell talked with cernardt . woo was the 
architeet of the board, about the retention ef outeide help in cone 
nection with the investigation te be made by the committee, ond he 
says Gerhardt suggests’ the amoloyment of plaintiff in that connection 
Caldwell said that funds were available in the contingent und of the 
president, and that the retention of plaintiff would be satialactory. 
The next day GeriisrAt told Caldweli of the progress of the work and 
that plaintiff was st vork presaring focte ter the eoumittee. Later 
Mr, Meyers wrote Gerhardt ao letter requesting nim to have plaintiff 
prepare necessary information for this committee, and plaintiff aid 
the work for which he rendered bills from time to time to Ar, Meyers, 
whieh were referred to the board only by submitting then te individua 
members of it. Gerhardt says that ne told Caldwell that the assistan 
to the investigating committee was not competent to do the work for 


i the eoumittec, and that plainfiff would be a good man to do it. 
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Plaintiff prior to this time did work fer the beard, for whieh he 
wae paid $11,000. He talked with COrnardt, Caldwell, Leyers and 
othere about the vers, shi it ts not denied that he had full knowledge 
as to the olrcumstances uniter which he was omployed to do it. The 
beard as a board never employed plaintirf to do this work, and the 
Doard as a board never had knowledges tiat he wae doine it, ner knew 
that unauthorized work by nin had been accepted, 

Seetion 130 of chapter 192 (111. State Har Stats. 1935) in 
part provides: 

"The business manager ehall have general charge and control, 
@ubject to the approval of the Board of Sdaucation, of all purdhases, 
the making of contracts and leaser, tae condemastion of sites, the 
erection, conetruction, alteration and reyair of seheel buildings and 
@ll other wattere sot coming under the control ef the Uducation or Law 
Denartrents." 
The business manager was net sonsulted with reference to the enmploy- 
ment of plaintiff and, so far se this record discloses, was never ine 
formed that he was doing any work, He seers to have been an entire 
stranger to the transaction, although under the statute he was the 
only one by whow the x ployment of plaintiff wight have been properly 
initiated. The stetute gives to the Board of Education power to wake 
Fules, not inconsistent with the statute, and these rules are in evie 
denee in this case. These rules previde that the business manager 
may have such additicvnal pewers as may be granted to lim by the board. 
When the board ia in session it ir the duty ef the president te aet 
On @aeh emergeney mutter waich arisen and veneer’ auch aetion to the 
next regular meeting of the board “provided, however, that no sueh 
action shall be final or binding unless retified by the Beard ef idue 

 @ation.* 
| In brief, the executive powers of the board are vested by 







the statute in the superinieniqmt ef sehools, the business manager 
and the attomey of the legal department. In each case, however, the 


of these heads of departuents are subject to the approvel of 
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the board. The board may appoint other offieers and ernloyees as it 
may deem necessary, but ia limited in such appointments te the ore~ 
visions of the Civil Service iow, ‘the letting ef contracts and the 
erection and repair cf schoel buildings are under the cenersl super- 
vielon of the business manager, subiect to the apvrevel of the board, 
The bureau of architecture vas ereated by the rules in the businesa 
departzent under the contre] of the business manager, The architect, 
although the head of the bureau, har no statutory power whatever, 

He is merely the head of one ef the bureaus in the business departe 
ment and is under the general charge and contrei of the business 
Manager, subject to the aporeval of the toard., Ha hap ne powers, 
exeept ae an sesietant te the business manager, The powers of the 


superintendent, attorney ond business manager are illustrated by the 


conetruction plseeed on the statute by the Supreme court in Tedd vy. 
Beard of Education, 344 111. 486, where a resolution of the beard, 


Which, in effect, substituted auether attorney Tor the beard attorney, 
without reseving the attorney, was “eld illegal and veld, 

Section130 of chapter 172 clseea the business manager in 
general charge and comtrel ef ali purchases, contracts, leases, etc., 
and ol] other matters net coming under the coutrel of the education or 
law departzent. Section 151 defines the powers of the board itself, 
It provides in substance that its aetion shall be taken only at the 
Fegular meetings of the beard by a vote of not less than a majority 

| ef the full semtership; that the yeas ad noes on resolutions in sueh 


setion shall be taken and recorded, Section 1354 provides for the 









adoption of an anmunl achool budget, which shall appropriate for the 
Mecessary expenses and liabilities ineurred during the fiscal year, 
It requires the board to snecify tue several orgaiization unite, pur- 
poses an4 objects for wuich anpropriations ore made, the asount ap- 
propriated for each organization unit, purpose or object, and the 
from er to which the amount to be appropriated is te be paid or 






















tt ex ceoyo lems bas ateelTte c0edde snlodes Yeu bta0d oat : 
ote of ©f etopatalsqge apse a2 betiall at 4ud ,yuasaecsa : 
Sut Die @foete Meo to yalssel ont wel SolvTed Ltvlo ent Te 
-rouns Letesmy of? t80ae ete egaibiind Leetee Yo thaget bas a6! 
Jrreod 41 to fevoteae ont 05 sootdue ,tegesam sesnlend odd Ye. , 
enenieud of% gi ester oad yt betacte saw etutscetadota te 
,foeticote os? ,Tege.08 Seetiowd of7 Yo Lortaes eff ashan 
fevers ie Tewoe wteletata of ved ,waetod ons Yo haod ond 


aeetiau’ ad? %o dexeaso bas oyrmaloy hareney eid weSanah 
oe no 
,etereq on cet OA ohewod ade * Tn ot. os * 








oa) yd hetatiaxifl ote s9genem sesaiend baa — —* tn 
x, -¥ Shel ok Trweo oweraud eat yt etetats ont ao heoete aol 
en _Dreod ol? Yo acitwions: « owl 08d LT eae ef 

: sWatos?s Htacd 263 tol _"stresia tedsoun botuetiadue ,fo0tte 
Q shiovy bane Lfegelti Sled enw cormodta paid galvoust 
| ‘a Toyenes aeonteud off xeonde SRL t03d ged ve O51 nol ooe —** 
1089 ~2eee0l ,etoeT# Moo ,eeendotwe Lhe to fox? moe howe “optedo, Levee 
a Belinoube of? te Letinon ent tebaw galaoo teu etetten woatte he be 
Jhiead! busod of? Yo exewon ext anntted car —R& wal 


va a Mo08 * J 
emt te yuo oadet od C achiow ett dard ponasudue at nebivere 8 
1 to e * 


Wi rolas & aeag cvot fom to stov « yd bta0d out te agoltoom tal 
yoyo i 
 fewa al amoliuione: no teen bur srey odd sald ihdare sme 2. 


ey tet avbivorg (8EL aotsee8 hebrooex bas toxins vs 








<taey Looel?t ett galewh beviwomt eels iiidell bus —— 
“0 4 7 

| —— ,etiaw soliaxioayto IetV9eves esa Yilooqs of bzaed a exlup 
of “ 4 


ot. 


charged and wust include all current expenditures or charges to be 
made or incurred during the fiseal year, it prohibits further ape 
propriations after tha adoption of the budvet. Lt provides: 

“Heither said bosrd, ner any masbker er coumittes thereof, 
mor any oificer or head ef any departacnt or bureau thereof, or 
empleye thereof, sinli, du ring a fiseal year, expend or contract to 
be expended any money, or incur ony liability, or enter inte any 
contract wiien, by its teres, involves the expenditure of money Ter 
any of the purposes for which provision is made in the annual echeol 
budget in exeers of the amounts avpropriated in said budget, acy 
eontract, verbal or written, aade in violation of thie eection shall 
be mull and void as to eaid board of education, and ne moneys belonge 
ing thereto shail be paid thereon.” 

Pelendant sentenda and cites cages wale Held that any con~ 
tract made in « manner prohibited by these orevisions of the statute 
ie whtra vireg defendant corporation; that the question of the valid 
ity of such contract can be reised under the general issue, end that 
eontracta which Rave not been sutnorized by a majority vote of the 
board on an aye vote by the members while the teard is in regular 
eession sre umenforeibie; that oral evidence <o prove what the setion 
of the board was, is not admiscibie; aud tuat the contract here sued 
on, being prosibited by a va.dd statute, ia void; that «a legislative 
Body cammet part cith ita powers to amother, and thet everyone is 
presumed to knew what ite puwers ore, it ls slao contended that 
Plaintiif cannet recover on Kis domtruet, beacause ne appropriation 
Was made for his services in the annusi budget and bucwuse his hiring 


was in violation of the Civil Service Law, In susport of these propee 
Bitions defendant cites School Directors vy. “ogleman, 76 lii. 1399; 
Harris v, #111, 104 111. App. BUS; & v¥. Soard of ig ion, 
215 Ill. Apo. 198; 
205 Ill. App. 57; Kigmel v. Hoard of Mdueation, 244 111. App. 257; 
Seanlan v. Board of Directors, 245 Ill. App. 357; Debian v. City of 
Stveator, 316 111. 125; May vy. Uity of Chicago, 124 lil. App. 527; 
Higher vy. City of Gairo, 245 141. App. 385; iravers v 

Eichlend, 265 111. App. 443; Gatheuan v. City ef thicegs, 262 lit. 
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Plaintilr admits, as we understand ois briel, that hig en} 
Ployment wae not in the form previded for by the statute, but ine 
giste that the evidence shows an authorization or ratitication; that 
the burden of showing 4 want of appropriation was on defendant; and 
that bie empleysent wae not in violation of the Civil Service Law, 
since he Was, as he says the evidence discloses, an independent eon- 
tractor. He further argues «c the effect that having setually per. 
formed the vervices «ee recuceated, defendant Board of Sducation Le 
new estopped to agvert that he wes net exployed, and he says that it 
is ifable woen that ground. Ae to the lack of appropriation plain- 
tiff cites Hall v. County of Gook, 359 T11. S25, whore it wos held 
that this leek of « lewful eporepriation wae ea matter of defense, 
and the burder to shew it ucen defendant “ho asserted it. 

In thie saee the apyrepriation bill of the Beard of Educae 
tion was put in evidence and fails to disclose any aporopriation for 
Plaintiff's services, This — opinion ef the trial Judge a 
suffielent showing, and we agresc with that view. The evidence fails 
te dieclose any ratification by the board ef plaintilf's euployment, 
If there is such evidence in the record, it is not pointed out in 
the brief of siaintiff, ond sassuminy thet hie work was et such nature 
as te make him an independent contractor (with which contention we 
are inclined to egree, although contrary to tue opinion ef the 
trial Judge who heard the evidence) the controlling question in the 
case ie whether ander the circumstances here diselosed, defendant 
is estopped, having received the banerit of plaintiff's services, 
to now deny that he wan legally employed to render the services. It 
Beene to be well settled by the authorities that a municipal cor 
peration may be eo estopped. The doctrine was well expressed in 
te, 283 Iii. 479, where our Supreme court 
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"There is avether clas: of municipal contracts which are 
usually classed a8 ultre vires woies are enly se in a limited or 
secondary sense. These are contracts whieh are within the general 
powers of the corporation but whieh are void beeause the vower was 
irregularly exercised, or where some portion of ap entire contract 
exceeds the cornorate powers but other pertions ef the contract are 
within the cersorate powers, This clase ef municipal contracts is 
Well illustrated by the case of City of Bast ot. Louis v. Zumt St. 

s Gas Light and Coke Cg., 98 lll. 415. *#* liany cases are to be 
ound applying thia rule, and the princlvle is now jirely established 
that the doctrine of ulirs vives ia not applied (execpt in cases 
where the contract is prohibited by eoue rule of Law) ehere its ene 
fercement would enable the municsipwlity to obtain an unconseignable 
advantage of the other party to the contract, ond that aunicipal 
corporations, a8 Well ss private coxporations and natural persone, 
are bound by the principles of eommon honesty and fair dealing. 
Contracts uade by a municipality which are merely ultra yires in a 
modified or secondary sense may be ratified and any defect in the 
manner of exercising the power thereby qured, aud the municipality 
may likewise estop itself by acts in pale from setting up the de— 
fense of ultra vires. (4% Dillon on un. Gorp., 5th ed.,se¢e, 797,)* 








The same rule waa laid down in Logen County v. City of Lineoln, 81 
Jil. 156, where the court said that in order to make the dJoetrine of 
estoppel applicable the acts of the municival corporation must be 
positive acts; that non-action wae insufficient; in Trustee of 


kia, 357 Ti], $838, where the sourt in sub- 





Stance said that the dectrine was limited te cares where 1t would 

be inequitable te permit a municipality to eatultify iteelf by re- 
tragting what its officers had done; in Great Lekes Dredge Co, vy, 
Ghicagg, 353 111. 614, in which case, however, an actual legal con- 
tract had been entered inte by the City with the plaintiff, but the 
court held that the defendant was liable under the terms of the con- 
tract, and if not, an emergency existed of se grave a nature that it 
would have been inequitable to permit the City to deny its liability; 
in " 
the City passed an ordinance, received all ite benefits and then 


Bought to escape Lliubiiity upen the ground of ite own neglect to 
publish the erdinanece as required wy the etatate. 

The gist ef all these cases seeus to us to be that the dec- 
trine of estoppel will be invoked in euch cases only ter the purpose 


of preventing a result so inequitable that it would amount te fraud, 


Ue, BAA Zaks 220, where 


















ote Geldw steetitnes leqgioiawm Ye asalo zeddoae 92) oe 

to befieall « ai es yiao ote solide gonly as beeeslo 
fetenny O44 alcctiv eta fiodce atoetinos ote 989 sonnee 

| es® towos 3d ccweosd bhov ote dolsiw tud aoliatogtos eA? te 





iL foxtiace seti¢ae oa le Agistey @Ho4e ot~eAW TO o1¢e%9 
| éte2 towttacs ett ‘te enoltitog temic JF — perv tee ban ond 


et atsetiace Lacgioinum te esate moo eli we oo ont « 
dh tae 1Y Bh sOd ob B — To * * — 


od ef ota 86025 Yeek *** 6@, 
petted ivatae ela lT wea et 5 * — 
esaao ui Sqoone) Seiiaga sea & abddu 16 —— 
(welt te e Lit amoe yd ape et pangs ind ew 
@idemoiasaed. a ainedo of Aaum — oidoue blwow 2 
lecining® ged) be ,doatdaoos ¢ o? Wtaq tease end to o 
,anoene¢ latsien ba eaoidareqion etaviig e¢ Ife" ae 
— slet base yleened agemos Yo selqgiealiq ent 


— 3 geld Vio nen ets soluw ysl uum & ¥€ oben. 
peteS vu Acne bettivat od you Sones ous gabalere to bel 


vied aa scl as" ite ete tated a 
. .b6n,.50 AC ,.qTeD .anNa ae 
18 wafoustd Ip 220 4 Msn ed at awed lel new oive omme off 
te ealisood ot suum of sobte al ads bias deep ode omasin ,0OL sfhT 
ad fous aoltereqnce Laqielawm edd to agoe odd eidevbdigqn Loqqosse 
iif Xe sosusny <i ;tortotTeeal ame noitosenom sad? jaten evtsineg 
| nm 2 Pxw 0 9d odie 68D 664% TBE ea 
( Divow 21 exsdy soano of botiad. eaw enintaed edt tar? biaw wonaee 
i — ye Migees YLietuds of Yblinglotnum w Shuweg of oltariupent of 
3 § at. 222 Snbow o9ked ders0 al pomob bad emsotTtoe eft dade yatsoaet 
1b =si90 Lsuel Layton ue .ieveved ,oene dotsr at ,040 45] B88). ppeokeD 
{ 
; 
















“Pe 





edd tud ,VRAtmlodg ws) Aetw WAG ost ys otmt beretem mped bad Sean 
Seo od to sate? on) todas oidett omw Amada teb oad sat bhod Suw0e 
«Ok bene orudan & otety of Lo bovelne Yousgtemp aa, tom tb dre teow 
pyeldideds att yooh of CF4A2 ond shenog Of Oldadlupoat noes ovad binew 
wth OE LLL OE yo alk ooh ol Ad nS — eS v ommokm mb 


test bus Ba Lioced ast Lie bevieven ,seneaihto aa beseag 
oe soeigen awe oil to hawoty eat soqw Wiiidels eqopee of | 
.esuteie off ut bowluepot eu eomentixro on? de 

-083 oi? tant Od oF ay oF snson wonny enbdt Lhe Ye sty on’ *'” 












While perhaps all the cases cited are in many respects 4istinguish. 
able so far ag this portieular case is eonesrned, this is the eum 
and substance of them all, and we are unable to find Tacte in this 
ease which would reguire the apglicniton of the rule to taie cage, 
The facts and clreumetaneee are 411 te the contrary. This plain- 
eiff is presumed to know the law applicable to the board and the 
@xtent of ite authority. In addition to that facet, there is evi- 
dence that would justify the inference of notusl knowledge, since 
he had prior dealings with the board, There i® no evidence here 
that the toard as a board ever knew that ne performed thie werk, 
or ever with knowledge accested the benellte of thie work he per- 
formed, and in the absense of any such knowladige on ite part, there 
is ne basis for a finding of conduct so inequitable as to amount te 
fraud, nor benefits accepted which unless paid for would amount te 
fraud. Indeed, the trial court was of the opinion that the resolue 
tion providing Yor the appointment of « committee in conneetion with 
which plaintiff's work was done wae sadepted under elreumstaneces wiieh 
indicated the intention of the boari thet the regular employees of 
the board were to perform the servides. The omploynment of plaintiff 
was by special arrangement with one er two heard menbers snd the 
arehiteet, who were «ntirely witheut suthority te erploy bim, as he 
must have knows. 

For the reasons indiested the Jjudument of the trial court is 
affirmed. 

AVP IRMED. 


KeSurely, e, Jes and @'Cenner, — egonmeur,. 
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THR PROPLE OF WE STATE OF TiLINOIS, ) 
Gefendant in @rrer, vi 





Re 


OF cook couNTY. 


KIGE BASURTS, 
Pliaintiff in Errer, ~- 


) G2 rea , 2 
282 L.A. O4(Q~ 
BR, JUSTICE BATCHETT DRLIVERSD THE OPINION OF THE count, 


Rieck BSaeuris, with ectiers, wae indicted in the Criminal 
eourt of Cook county. The indictment contained three counts, The 
first charged that he, “ith others, atteupted to hurn a building 
known as S511 West North avenue, Caleago; that Essuris and others 
44d eertain acts toward the commission of the offenae but falled in 
the perpetration ef it, The second count averred that Hasuris, with 
ethers, conspired unlarfully, with fraudulent and malicious intent 
*to set fire te and burn, and cause to be burned certain goods, 
chattels and personal property," etc., suich property was insured 
vy divers ineuranee cempanies, naming them, The third ceunt averred 
that Basuria, with others, uniawfully eonspired with frauduient and 
malicious intent, «te., *to net fire te and burn snd cause te be 
burned certain goode, chaitels,” etc., imeured by divers insurance 
eorpanies, nawing then, 

Basuris wae granted a seperate trial, and on motion of the 
State's attorney, an order was entered tuat the felony charged in 
the indictment should be waived. fe was arraigned, exatered a plea 
ef guilty of sonspiracy to commit arecn as charged in the indict- 
ment and, alter warring persisting in hie ples, was found guilty by 
the court "ef conesiracy to comalt arson in manner and fern as 
charged in the indictment." Judgment was eutered on the finding 
and defecdant was sentenced te the House of Correstion for one year 
and to pay a fine of $29.75. 


Basuris eued out a writ of error from the Supreme court, 


* contending that the second and third eounts charged conspiracy to 
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to commit » felony anf sleo averred the burning of the goods, and 
that therefore the alleged conepiracy was serged in the consummnted 
erime of arson; that the first count charged the attempted erime of 
arson, snd that the judgment war trerefore aot Fespehelve to any 
count and should be reversed. ‘the cause was considered by the 


Supreme court in 





a Ve Saeurig, 360 113. 192. the opinien 
states in substance that Basuris entered nie plea of guilty to the 
violation of Farsgraph 32 of the Crisinsl Code (Gmith's State, 
1933, p. 1066); that this paragraph orovided ter punishment either 
by fine or imprisenment, or by seth, agi that the offense wae there- 
fore only a wisdemeaner, and that the eause should therefore be 
transferred to this court for consideration. Hoyt vy, the People, 
246 Ili. 588, ween woiek defeudant relies, nas been greatly medifiea 
if net practicesily everruled by later cases, 

in Graff v. Zhe Peovie, 206 111i. 312, it appeared that Oraff 
was found guilty of conepiracy to obtain money by false pretenses, 
Upen writ ef errer the Appellate court affirmed the judgment, and 
the defendant sued out a writ of error from the Supreme court, where 
one of the alleged errors argued was that the indictment charged a 
misdemeanor while the evidence ehows the offense to be a felony; that 
the misdesemor was therefore merged in the felony, tor witeh defend. 
ant had been tried. The opinion of the court pointed out thet marked 
Gifferences between felonies and mindexeaners existed at common lew, 
mot only as to the punishment inflicted in ease of guilt, but alse 
as to the precedure, the defendant accused cf a misdemeanor having 
the privilege of counsel, the right to heave o copy of the indictment 
and a special jury - ali of which were by the common law dented to a 
defendant indicted fer a felony. It had therefore at cosimon Law 
become the accepted deetrine that where the eriminal sct satisfied 
the definitions of both misdexneanor and felony, the uwisdeneaner 
_ ‘Merged in the felony and was gone, ‘Therefore st common law one 
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eharged with a feiony sould not be convicted of » miedeneanor on 
such an indictment. V¥elonies ond misdemesnors were distinet ené 
aifferent tiings. These common law distinctions having been 
largely removed, the opinien states: 

"If the indictment be Yor a conspiracy wiich is « misdemeanor, 
and the conspiracy comprises the doing of many things, and the proef 
shevs that among the overt acts done pursuant ta the ooriepiracy is 


a Gelony, it would seam the greater weight of authority ia that a 
conviction ray nevertheless be had for the conspiragy.” 


In the Feogle v. Robertson, 284 111. 620, there wan an ine 
Aictment and e eomviction on a charge ef gonspirasy, and it was 
argued in the Supreme court upon writ of error that the conspiracy 
was merged in the completed offense and therefore the defendante 
could not be convicted theres’, Heplying to thie comtention, the 
court by wr. Justice Cartwrignt eald: 

*A gingle tranesction gay include several independent erimes, 
and if there wae anything left of the doctrine sentended for after 
the decisiona in the cages of Grail vy. People, 204, Lili. 31%, and 

* *, 255 id. 466, and 26) 1d. d02, it is certain that 
e conesiracy to commit a crime does not merge in the erime iteeEf, 
The econeciracy ie a crime of Liself, aud the offense is complete 


without the eommierion of the act for #hica the conepiracy was 
forme4," 





Ag m watter of fact the indictment here dees not charge the 
overt and completed act, but even if it did, it io apparent that the 
contention of defendant, based on Boyt v. the People, 140 Lil, 588, 


cannot be surctained, 
Defendant ales eurntencs that the finding being that defenMiant 


is guilty of ecnapiracy to commit areon, the judgment is at variance 
with the indietuent, which does not sharge conspiracy te commit araoz 
but rather conspiracy to set fire to, burn or cause to be burned 
geeds, etco., insured against lees or danege by fire, The State 
coneedes that the offense charged was improverly designated as 
“conepiracy to commit areon,* but points out that » finding with 

 -- Sudgment thereon of guilty in manner and form se shared in the 

| Aindiscteent would have been sufficient. The reat was surplusag®. 


1 The People v. Yesterdahl, 316 111. 86, It is apparent from the 
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whole record that the court found defendant guilty of the offense 


charged and eentenced him in accordence with the etatute, Thies 


is sufficient. Hoeh v, The People, 219 I11. 265; Ihe People Vy 
Lawrenee, 314 111. 292; The People v, Yarrell, 349 Lll. 129, 


The questions raised are purely teennical. Defendant's 
guilt is admitted. 
The judgment of the Criminal court is affirmed, 


A¥VIRMED, 


NeSureiy, ?. J., amd O'Conner, J., coneur, 
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ati ra 
M, WINKELSTEIN, fo Lp 
Appellee, ffi f ) ( 
j — )} APPEAL FROK CIRGUIY 
vs. ): 
) COURT OF COOK GOUNT 
THR LAWRENCE AVENUE NATIONAL BARK } sini 


OF CHICAGO, a Corporation, and 

PRANK J, CIMRAL as Receiver of tie 

Lawrenee Avenue ational Yank of Chia: 
4poeliante. 5 p 2 


ER, JUSTICH O'CCENOR DELIVERED THE OPTHION OF THY COURT, 


Plaintiff, wae Kad rentrd a safety deposit bex from defend 
ant benk, breught suit to resover $7860, which through the alleged 
negligence of the bank war etelen frou the box by thieves, There 
was a jury trial, a verdict and judgment in plaintiff's fever for 
the emount of hie olaeim, and defendants aopeal, 

The record discloses that some time prior te January 1, 
1931, defendant benk wae met in o sound financial condition; that 
its affairs ned been leoked inte by the national bank examiner of 
the Chicage District; that there were some negotiationa between 
the bank, which was located on the northwest side of Chicago, and 
another bank in that neighberhood, with « view of censelidating 
the two banks. ‘the bank vas doing business on the laet day of the 
year 1930, but wae to reiinin clesed the following day, which was 
New Year's jay ond « holiday. There was some talk on December 
Slst between John 2. Malloy, assistant cashier of the bank, and 
the president, with the view of setting the time leeks on the 
Vaults for three o'cioek on January let. ‘The president of the 
bank testified that he 4i4 not see the necessity of having the 
leek on the vaults set to open on Jew Year's day beeause the 
necessary records of the bank were denn tenn in the office of the 
ehief examiner of national benks, sand the parties expected to 


eomplete the merger of the two banks on New Year's day in the 
 @xaminer's office; that the contracts for this purpose had been 


eit 


* 









* 
TIVOATO KOHN JAtTSA — 
YAO acos Vo rauso 





.TRUOO ANT Go aluatao SHY guacyt.ae BOMKNO'O worzaut ce * 


Sn0'teb BOTT 200 fiscogel Wetae o bedoot had ode ,T12ealalt — J — 
bogetie ed? sywosds dole ,OORTE tevonet of tine teyuotd viasd toon 
ered? .aeveiss (o cod eff Mort wefote saw Mond edf Yo vonngtfgnn 
dol tovet a’ VIitelele af tasmmeet bre s@olbuev « fais? yust « eee 
iapeoe ataetor teh ban ,atefe ald to tavome ott 

_£ vtswml of totig emule omes cast eenoieeth biopot OMT 
gad? ;mot2ibnod Laloaalt Saves # Gh ton eaw daod —— 
to tomtwexe aimed Lnachion og ys oak hodect ased bad — 
asewted oaelsaisouen saos o1ew wredd Jost itolazeld | 













bas ,ogecldd to shin iaevarieda ond ao botasok eae —* saad oat 
gabtadtignstoes to wiv » ditn ,bovdzeddyten tadt at tang weds one 
odd Ye yeh fant an? an aneniend yaloh sew dand oxf .wdnad owt est 
aay dolde ,yobh gaiwollet ect beeolo alamez of aaw tud et 00% 
<edascot ao iiad smcu aor ered =. yabhiod » has yeh @ 
hoe ,inad olf Lo teldase santelece ,yolied .f aol 
out a0 atool omit oS galitow to wely ote dttw ,oneb: 
em? to tushtaex¢q oc? .tel vise so doole'o corse ti * 
od} guived Yo yslewenen off ove ton bid of tant bet . . 


od? al yah e'toeY veil ao ednad ows ont 20 1 


prepared tut neetéed several signatures to close the matter, and it 
was vroposed to obtain thex en January Let. 

The fevosition of Kalloy (who wae serving a four year tern 
in the federal penitentiary et Leavenworth) was taken in that prison 
and was read in evidence, rem this it appears that he waa ins 
dicted by 4 grand jury of the United tates Distriet Geurt for the 
Northern District of illinois, “astern Division, fur making falee 
entries in the reeords of defendant, the Lawreanee Avenue Natienal 
Bank of Chicago; that tne jury ound him guilty en Kareh 24, 1931, 
and he was sentenced April 14, 1931, to serve aw term of four 
years in the Federal penitentiary at Leavenverti, Kaneas, 

Malley testified that he was assictant cashier of the 
bank from January 23, 1956, to January 1, 1931, on which day the 
bank was held up; that the day before he set the time leek on the 
vaulte so they would open at three o'cleck the next day; that he 
talked this matter over with the president and the vice-president 
and cashier of the bank; that the finaricial condition of the bank 
was bad st that time and that such condition etarted about January 
417, 1930; that the chief national bank examiner of thia distriet 
had been leoking into the bank's affairs; that there was talk of 
merging the bank with another bank in the neighberneod; that a 
meeting was to take place at the chiel exauiner's offliee on lew 
Year's day and thet on December Jist the vice president, who was 
alse the cashier, teld Maliey to get up a statement which could be 
used ut the secting at the bank exaciner's office to be held at 
eleven A. li. on ew Year's day; that he went te the bank shortly 
defore ten o'clock on lew Year's day to make up the statement and 
about «Leven o'clock, while he was at work at tne bank, he 
anewered the telephone and wae told that Leyburn, the chief bank 

. @xaminer, wae talking; that be told the exeminer that the time 





leeks were so set that the vaults could be opened in the after- 
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moon; that the person speaking said he was gsoine to close the 

bank and that he would send twe men over to seal the Vaults; that 
about half an hour later some one rattled the door; that he went 

te the door and sew two men outside; that he thought they were 
representing the bank examiner and opened the foer: that the two 
men cate in and he then clored the door and they covered him with 
pistols; that ther then let in two other men through the rear door 
whe were carrying burlap bage; that they were in the bank until 
about six o'clock in the evening; in the meantime they had appar- 
ently robbed the beni of some money and Aad breken open about eight 
of the safety deposit boxes, Including slaintiff's; that during this 
time *I was always covered with a gun;* that abort six o'clock 
they left the bank and made the eitness drive them to Milwaukee 
where they left the mitomoblile and tronsferred the loot te another 
autonebile and drove off; that he immediately went te the nearest 
police station an’ teld the police he sd been kidnapped, 

The nations] bank exaviner testified that he did met eall 
Balioy on New Year's day on the telephone. ‘The president of the 
bank and the oag:ier both teatified and there is considerable 
other evidence in the reeord, mat we think it unnecessary to 
diseuse the evidexnee further, There seems to be no contention 
but that plaintiff's eafety deposit box was broken ope: on Kew 
Year's day. 

Defendants contend the judgment cuculd be reversed without 
Fremanding because the evidence showed that the bank war not guilty 
of neglicence but on the contrary used reseonable care to pretect 
plaintiff's safety deposit box, Defendants furtuer contend that in 
any event the judgment should be reversed uni the cause remanded 
because of the admission of evidence over defendants’ objection, 
and that the evidence of the amount of money stolen from the box 
ia insufficient to sustain the auount ef the verdict. Defendants 
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alee contend that even if there were negligence on the part ef 
Halloy it was not the “proxiuate cause” of the lose sustained, 

The rales ond regulations of the bank, whieh were a part 
ef the contract between plainilif ond the bank when Ke rerited the 
bex, provided that "The liability of the bak ie expresely limited 
te the «exercise of ordinary dili,ence to prevent the opening of 
the within mentioned sate," 

The record discicses that court and counsel discussed the 
submitted inetrauctions out of tie presence of the jury ond that 
aftorward the court Inetructed tie jury; the instructions are net 
in the record and ebvicously no complaint is made tnat the inetrue- 
tions were not proper, ine jury found in favor of the plaintirs; 
and even if the jury beiieved tae comevhet Tantagile story of 
Belloy, ve think it clear that me verdict could sisud exeept one 
finding defendant benk guilty of nexssigence. According to Malloy's 
testineny he was ot tie bank slone and had the tine lockr set se 
the vaults could open at three o'clock. ic far a8 the reeerd dine 
closes, there vas no reason for this; but in any event, the question 
wae for the jury, and of evurse Giers was ne reugon thy they should 
believe the estery told by Maliey, a man who was convieted for falste 
fying the records o* tne bank, 

But defendante contend that in another sult, brougnt against 
the bank te recever the contents of snother safety deposit bex broken 
Open on the sane day, whieh was heard before tie judge without o 
jury, and in whieh ths sane deposition of kalloy was read, the 
court found in favor of defeidant bask and that this was affirmed 
by another Division of this court - Mergn inawx 
Bational Bank, 274 111. Ape. 569 (not published.) In that case 
the wourt sald that the question of negii,ence was one of fact and 
that if the question were befuxve the Appeilate court in the Tirset 
dmstence they might have found the defendant bank gudlty ef negli- 
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gence, but that the question wae tor the trial Judpe. We huve exe 
euined the resord, abstract and br.ele in that case and newlere is 
there any rafermece to the facet that Lalloy was serving a term 

of four years in the penitentiary, which would affect his eredie 
bidity. in fact no su¢a argument is wade in tae triefsa before us. 
This omissign is diifiagult for us to understand, 

Plaintiid, his soa Loo, ond his brotuer-in-law, Jagub 
Strauss, gave festisony ux to tie aiount of weney in the bex whieh 
plaiatiil’ testified wae missing efter tae box hod been bruken open. 
Plaintiff testitied there was $7,300 in paper money in the box; that 
the last time Ke counted the money was on Leeeunber 1d, i940, and he 
gees ints considerable detaii aw to jhe several denowinatiens ef the 
bilis that made uy the ¢7,800; that at ene tise Ais son was with him 
when he opened tue box and counted the aoney. 

Plaintass's som Mee teatitvied that he was eignieen years old 
and that he went to tae Gane with Gla fatner sbheut tae middle of 
Bovember, 1950; that nis father opened the box, tow out some money, 
ealied off the nuuber and awouite of tae Gillis whieh totalled about 
$7600; that he did not ecunt the money but wrote down the denomina- 
tions of the warieus bilis as called by Bis father. ihe Tatner 
testified that at the time bis sen tien read tne figures of f and the 
father then wrote them down on a mesorsndum, wuicn ie in evidenee, 
These sums totalied $7,450, and Later there wae a check cashed and 
the proceeds put in the box whieh spprexinately made up the balance, 

Jacob Strauss, plaintiff's brotuer-in-iaw, testified that 
he went with plaintiff to the bank about the middle of Deceuber, 
1936; that plaintiff opened the box and they went into o reom and 
Ghecked up the money, and that there was about 97600 in the box. 

Counsel for defendants say that whet wes said by plaintiff, 
his sen Leo, and Btraues at the times the bex was opened and the 
money gounted was net adwissible because made out of the presence 
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ef the defendants, Ye think there is merit im the contention. 
Plaintiff had « right to testify as to the method uaed in counting 
the money aid what was fone in thin respeot. The weteht of the 
testinony was, of course, ‘or the Jury, 

Plaintiff also offered in evidenga the eritten memorandum 
which he erevared at the time Ne sn4 hie son were in the safety 
deposit vaulte, shevwing the number of bille agerevating $7450, 
This was exhibit #% Slaintirf sLse introduced in evidence threes 
exhibite designated 3A, 22 and 20. The first wan an itemization ef 
the number of bilis and the denominations which totalled #7800; it 
alse contained a list of peracnal proparty, Jewelry, ete. Exhibit 
25 shoved items of various mortgagee that it was claimed were in 
the box; Hahibit 2¢ warm a list of incursnee poliates, There three 
exhibite ware given to the reediver after the bank closed, 

~Defendonts contend that these four exiibite were erroneously 
adzitted, cover their chjection. “Yhen (shibit 3 was offered lr, 
Yolff, eoun sel for defendants eald, "Ye object. It is a private 
memorandum. Neither the original ner this vere ever communicated 
te the defendant." Tee objection was overraded and the exhibit ad- 
mitted. Exilbite 2A, 22 ond 2C wera thes offered. This wae June 
14, 1934, the day the cause went to trial, “Yhen the eshibits were 
ahown to plaintiff he testified: "this writing is either my 
daughter's or my son's, At home when I heard the vaults were robbed 
I made thie ont to give the receiver of the bank, what it was in 


’ 
A the vault. ‘hese are sopics of the ones handed the receiver." 








Mr. Wolff: “Gbject." The Court: "Sustained until proof of the 
loss of the originale is estatlisnad.* The case then proceeded. 

At the conclumion of defenidanta’ evidence counsel for plaintiff said 
he wanted to put in evidence Bxhibite 2A, 2B wd 2¢. Counsel fer 
defendants then stated he hud no originals of these exibite, which 
P s tiff testified he had given to the receiver, Thereupon counsel 
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for plaintiff seid: "I offer in evidence Pirintiff's Pxbhibite Reh, 
2-H and 2-C. Counsel enys he cannot find the originnla,*® Br, 

Welff: "We have no originels of Pleintiff'sa Bxhibite Bei, PoP ond 
S-C. If there was one filed - and there waa « receiver in thie Case 
if there ever “ae cne filed, the oriclnal# of these sonore weraee® 
The Court: “They mav be reesive’ in evidence." and they were ade 
mitted and no objection was made, This wae on June 18th, the aay 
after they were originally cffered on Tune 14th. Couneel for 4efende 
ente now say that these exkibite were erroneosusly admitted; that 
they were merely eccouies of elaintiff'’s elaim fileA with the receiver 
and were a *celf-serving etatement in the nature of « pleading," and 
hed me crebative effect. If the sbhfoetion now eontended fer had been 
made when the exhibite were sffered they should have been exeliuded; 
but no auch objection wat called to the attention of the court on 
une 18th, when they/received in evidence, 

Plaintiff aleo contends that @xhibit 3 was purely hearsay - « 
self-serving declarsticn and therefore inadsiesible; that it was 
further inedviseitle beeause pleintiff testified after referring to 
it that it refreated his recellection seo that he could teetify ine 
Sependently the nuvber of billie end the deresinatione thet were in 
the box when the mcney wae counted. Obvicunly, if plaintiff's 
reecllection was refreshed efter examining the exhibit se that he 
eould testify of his orn recollection, the exhibit then could net 
be intrefuced in ecrreoterstion of his teatimonmy. tpeh v, Pesrson, 
719 Tll. App. 468; Allegretti v. Murchy-Nilee O11 Co., 960 111, App. 
S78; fee. 300, 2 Viguere on tvidence (2nd e4.); 2 Blitott on ividenee, 
See. 372; Koehler vy, Abey, 168 Mich., 113. We think the exhibit was 
net subject to the objection that it wae hearsay. ‘he testivony was 
that the memorandum was made showiag the bills and their denominutions 


‘But none of the ebjeetions now urged was sade when the exhibit was 
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(offered and it is slementary that ebjeetions ecantiot be made tor the 
first time in «a court of review, 

The judgment of the Cireuit sourt of Cook gounty in 


affirmed. 
JUDGMENT AFFIRMED, 


MeSurely, ©. J., and Watehett, J,, congur, 
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SAMUBL ROTHBLUM, )’ ff : | 
Appellant, Le ra ‘ ai 
y APPEAL FROM CIRCYPE’ ¢ 
* A * uae count 
2 ¢ OF Cook county, £ 
ARTHUR ALVIN GELATT and — 
MAS. ARTHUR ALVIN @ULATT, ) 
Appellees, ) 


282 1.4.6404 


BR, JUSTICS O'CONNOR DELIVERED THE OPINION OF THR COURT, 


Plaintiff brought suit against defendants to recover dam- 
ages for personal injuries claimed to have been sustained by him 
through the negligence of defendants in the operation of an auto- 
mobile, as a result of which defendants' automobile collided with 
Plaintiff's, injuring bim. At the close of plaintiff's case there 
was a direeted verdict for defendants; judgsent wae entered on the 
verdict and plaintiff appeals, 

The reeord discloses that between six and seven o'cloek on 
the evening of December 12, 1933, plaintiff was driving his 1928 
Chevrolet autemovile south in Leif Ericson Drive, otherwise known 
as the Cuter Drive, between 3lset and 32nd streets, Chicago, At 
the place in question there are eight lines of traffic, four 
southbound and four northbound. There was a painted white line in 
the center of the roadway. Plaintiff was driving south just west 
of the center line of the roadway when sowetoing went wrong with 
his car and it camee to a stop; he testified that he got out of 
the car, walked to the rear, saw he had plenty of gas and that the 
rear light was burning; that he called to persons who were driving 
south for assistance and tkat an autowebile stopped in the west 
lane of traffic. tie asked if the driver of the car, Mir. Anderson, 
Would give his car a push to get it started, and upon receiving 
am affirmative answer went back to iis car, got into it, and had 
just closed the door when suddenly defendants' ear, which was 


being driven south by irs. Gelatt, ran into the back of plaintiff's 
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automobile, as a result of which the autonobile was damaged and 
he was injured. UGefendant Mr, Gelatt was not in the automobile, 
Plaintiff testified that he took Mrs, Gelatt's nawe and 
she then proce¢ded on her way; that the driver whe had promised 
to give plaintiff's car a pugi drove south in the west lane, turned 
acress and came nerth on the east side of the white line in the een- 
ter of the street, then turned back of plaintiff's car, save it a 
push, and plaintiff then drove his ear to & garage near hie home 
en 70th street; that he then went home and called a doctor who 
found some slight injuries, Plsintiff wae 4a court revorter and 
went to work the next day snd continued to werk, although he was 
mot in as good condition as he was vrior to the aceident and later 
was exanuined by » dector who found evidence of 2 double hernia, 
Substantially the only evidence as to the apeed of defende 
ants' autexebile just prior to the accident was civen by irs, Andere 
gon who was in the automobile with her husband who geve olaintiff's 
automobile a push after the accident, 38 above stated, 
On direct exanination of lirs, Anderson the following 
occurred: . 
— "9, When you saw this car descending on his car was 
it going fast or slow’? 


Defendants’! Gounsel: I object, she has not been 


qualified. 

The Court: She may answer, verheps she may bring 
it out. 

Defendants' Gounsel: Your “onor, that certainly 


covers a awful lot of ground. 
fhe Court: I don't think you heave to be an expert. 


She may anewer. 
A. Well, you might know on the Outer Drive you 


don't go awfully slow, 
Plaintiff's Coureel: Did you see it coming fast 


or slow? 
i A. Well, eof course, it was coming fast, fist like--" 


The witness was then interrupted by plaintiff's counsel. 






Counsel for defendants contend thet their objections to 


these questions should have been sustained, it has been held that 


7 a witness may testify that a train was running fast or slow, but 
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the weight that should be attached/is for the jury to determine, 


1. C. KR. RR. Co. v, Ashline, 171 Ili, 313; Mekenna v. Chicago City 
Ry. Co,, 296 Ill. 314. 

From the questions and answers above cuoted, we think the 
evidence as to the speed of the ear, while for the jury, war almost 
negligible. 

Plaintitf in his complaint charged the defendants with nege 
Ligence in the operation of the automobile and there were also counts 
charging that defendants were guilty of wilful and wanton wiseone 
duct in the operation of the automobile, There is no evidence at 
all that would tend to sustain ine charge that defendants were 
guilty of wanton and wiiful miseonduct, in Bremer v, The lake Erie 
and Western R. KR. Cow, 318 t11. 11, the court said (p. 20): “if 
there is any evidence in the reeord fairly tending to show such a 
gross want of care ag indicates a willful disregard of consequences 
er a willingness te inflict injury, then it is a question to be dee 
termined by the jury whether the negligent conduct of the defendant 
amounted to wantonness or willfulness." fo the seme effect is Bess. 
¥, Curtis Publishing Co., Ho. 38079, Appeliate Court, First Diste- 
rict, filed Novenber 12, 1935, where we said; “The definition pare 
ticularly applicable to the present circumstances is that wilful 
and wanten misconduct is that conduct which exhibits a conseious in- 
aifference to consequences," citing the Bremer case, 

But plaintiff further contends that the eourt erred in in- 
structing the jury to return a verdict for defendants, On a motion 
to direct a verdict the court eannot weigh the evidence. If there 
is any evidence, more tuan « scintilla, tending to prove plain- 
tiff's case, the question must go to the jury although the judge 
might be of opinion that if a verdict were returned for plaintiff 
he would have to set it aside. Libb eili & i . Coo 


: 222 Tll. 206. In Minnis v. Friend, 360 Ill. 328, the court said 
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(pp. 335-556): “In passing upon a motion to direct a verdict the 
trial court is limited to determining whether there is or is not 
any evidence which tends to prove the fucts alleged, When a jury 
is not waived the trial court has no power to determine the weight 
and prevenderance of conflicting evidence, ™ 

Gn a wotion to direct a verdict as in the instant case, all 
the evidence is to be considered in the aspect most fevorable te 
plaintiff, tegether with all reasonable intendmenta. In the in- 
stant case plaintiff testified that his car was Slowing dow just 
before it stopped, and “at that perticuwlar moment thore were a lot 
ef cars on the rignt." Mrs. Anderson testified that their car was 
being driven south just prior to the accident at shout 35 to 40 
miles an hour, ‘he evidence would indicate that there vas conside 
erable traffic at the time in question, moving at s good rate of 
speed; it was dark; plaintiff was in an exceedingly dangerous posi- 
tien when his car stopped, although he testified that his car was 
not stopped for more than a minute, and that the rear light was 
burning, In these cirewistances we think there was more than a 
seintilla of evidence which would take the case to the jury on the 
quéeation whether irs, Gelatt was guiity of negligence in driving 
inte plaintiff's car, We wre also of opinion we would not be ware 
ranted in holding that all reasonable minds would reach the comelue 
sion that plaintiff was guilty of wevticones for his own safety. 
We think it cannot be said his conduct was #0 violative of all 
Pational standards of conduct aoplicable to persons in a like 
situation that the court could say, as 2 matter of law, that ne 


Tational person would have ected as he aäd. ve Chicago City 
Ry. Go., 233 111. 640. From what we have said it follows that 







the court should not have directed a verdict for the defendants, 


Under the provisions of See, 68 of the Civil Practice Act 


the court might have reserved his decision on the motion for a 
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directed verdict and submitted the case to the jury, under proper 
instructions, and if tae verdict should be for the plaintify the 
court could then decide whether the motion for a directed verdict 
should be sustained, notwithstanding the verdict. 

The judgment ci the Circuit court of Cook county is 
reversed and the cause is renanded, 


JUDGNERT REVERSED AND CAUSE REMANDED, 


MeSurely, ©. J., and Hatehett, J., concur. 
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ALVINA FINVARARK, Admicistratrix 
ef the Setate of LOUTS RR. ToTZ, 
deceased, 

Vemplainant, 
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EDYTHE SCHMIDT et al., —E FROM CIRCUIT GouRT 
Appellees. 


OF COOK GOURTY, 





On Appeal of VICTGR Buncadss, 

Administrator of Zetate of 

BERTHA ©. TOZZ, Deceased, 
Appellant. 


282 1.A.641 
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emer tee — —— ——— 


MR, JUSTICK QO'GORNGR DELIVERED THR OPINIOR GF THE covRr, 


By this aopeal Vietor Surgess, as administrater of the 
eatate of Bertha G. Tetz, deceased, seeke te vreverse a decree of 
the Cirenit eourt of Geok ecunty which disnisaed nis counter elaim, 
wherein he prayed that certain netes ond mortgeges aypgregating 
$6,860 be decreed to belony to the estate of Bertha 6. Tots, 
deceneed. 

The reeord disgieser that on December 5, 1911, Louie R, 
Tet2 marri¢déd Zortha ©, Steinbreghter, who at the time was the 
mother of two children, Charies and Edythe, from a former marriage. 
The son Charles died lesving as hie only heir a daughter, Ethel 
Steinbresiter; the daughter, Edythe, warried Felix Senmidt. From 
the time of their marriage in 1911 Louis A. Tots and Bertha 6, 
Tots, his wife, lived tegether as husband ond wife until January 2, 
1933, when she died intestate; no children were born se « reault of 
the marriage. he left her surviving ae her only heirs at law and 
next of kin, her husband, Louis Rh. Tots, her daughter, Hdythe 
Schmidt, end her granddaughter, Sthel Steinbreeiter, Louis k. 

Tets died intestate June 2, 12933, leaving him surviving as hie only 
heirs at law and next of kin, Alvina Aietamann, his sinter, and 


Bdwerd Relebier, a nephew. 
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February 23, 1954, Alvine ietamann, a8 adwinigtratrix ef 
the estate of iguis K. Tots, deceased, brought suit claiming that 
Leuis BR. Tote acd hie wile Bertha 6. Totz, in their lifetime had 
purchased out of their comsen earnings two notes, one fer §3300 snd 
the other Ter 92500, secured by mortgages on wenl eatate in Chicago, 
and that after the death of Bertha ©. Tote her dauguter, Baéythe 
Sehmidt, secured possession oj the twe tertgayges; the prayer vas that 
Béythe Scheidt be deeres:: ta hold the notes and mortgages ae the com- 
mor property of the esiates of Louise and Bertha Teta, deceased, 

April 17th Sdvthe Sehwidt Clled her sisawer to the amended 
eomplaint, in whien she admitted she held persesgion of the netes 
and mortgaces and “claims that she is the true and lawful owner 
thereof,” 

April 36, 1934, Victor Hurgessa, s8 administrator of the @state 
ef Bertha G. Tote, deceased, filed his enewer and counter claim in 
which he admitted most of the allegations mad¢ in the complaint ond 
alleged that Berth» ¢. Tetz, in ber lifetine, “became in custody of 
eertain notes and mortgages." it was further slleged tm the counter 
G@laim that the notes and mortgages were in the posweesion ef Sdythe 
Sehmidt; that demand had been madd upen her to return thes, which 
Was refuced en the ground thet Edythe Schmidt eleimed her mother had 
given her the mortgages prior to the time of her decease, The prayer 
Was that 4 decree be cutered directing Edythe Schmidt to return the 
motes and mortgages to the counter claimant so that they might be 
distributed te the heire of Bertha ©, Totu, deceased, in sccordance 
with the laws of descent. Way Sph Zdythe Scunidt filed her anewer to 


the sounter claim, in which she deuied that the counter claimant 
had any interest in tie notes or mortgages and averred that they 
belonged tc her, as set forth in her anewer to the snended complaint, 


The ease was Heard before the court without a jury. After 
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the evidence was all heard the court permitted Haythe Geumidt te 
file a muppelemental answer to the eowiter elaim, in whieh she 
averred thet on or about December 25, 19%2, her mother gave her the 
motes and trust deeds, physically delivering them to her with the 
intention ef making a gift. 

Bovenber 15, 1934, the court entered a decree dismiesing 
the complaint of the administrsetrix of the estate of Louis BR, Tots, 
deceased, and sleo dismissing the counter cleiv of the sadminudstrae 
ter of the estate of Bertie ©. Totr, deceased: ond the adwiniatrater 
of the estate of Sertha ©. Totz proveeutes this appesi. bo complaint 
is made by the administrater of the estate of Lowis kh. Tote, de- 
eensed, so that the contreverey in this court is between the adminiae 
trater of the estate of Bertha &. Tots, deoeaned, and Sdythe Sehmidt. 

The evidence shows that on August 22, 1930, Bertha ©, Totz 
Doucht the two notes and trust deeds in cuestion fren the Humboldt 
State Bank of Chicago, one of them, the Obinger, for $2500, and the 
ether, the Olsen sertcaze, fer $3506; that ahe paid for the twe and 
they were delivered to her at that time, The evidenee ie that she 
kept them in her sovseseion from the 4ate she purchased them until 
about two weeks before she died, which was January 2, 1955, 

There is other evidence to the effeet that about April or 
Bay, 1931, irs. Tots tegether with her daughter, Bdythe Schaldt, 
went to the Humbelat State Bank. An auployee of the bank, Mary D. 
Pitte, testified that she had been connected with the bank and with 
the Humboldt Bond and Hortgege Company, which was a department of 
the bank, for a number of years; that sne knew Kr. ond Mra. Tets; 
that on August 227, 1930, Ere. fetz purchased from the bank the two 
Mortgages mentioned; (thie was shown by the reeords of the benk which 
the witness had before her); that Ars. Totz and her husband were 
‘present at the time the purchase was made and that Mra, Lets took 
the, money, whieh was in her agcount in the bank, to pay for the 
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motes. The regeri of the bank, shoving the withdrawal ef the money 
en thie date, te in the record, 20 tiat there ia no queation but 
that Mre, Tete paid for the two mortcagea out of her own money she 
had on deposit in tre bank, the witwese Surther testified that in 
the early svring of 1941, KMre. Votes and her daugoter, axe, beamidt, 
@alled at the Bank; thet the witness did not know Are. Schmidt until 
that time; that Bre. Tote "requested that the mortgages that she 
purchased ir her mame should be changed te read from dre, bertha 0, 
Tots te Udythe Schriat, her daughter;" thet Are, Scimidt was ree 
quested te cign s card "so she would nave authority te essh the 
mertgage?* The witnese predueed from the reeorde of the bank a 
written memorandum shoving the enle ef the mortgagee to Mre. Tots 
which contained the signature of Bertha 0. leta,and this record 
shows that the oxners of the mortcages were irs, lierths ©. Tots or 
Mrs, Edythe Sehmidt, her deughter; and that Ere, Schmidt's name was 
written on at the time and lire, Schmidt was requested te sign her 
Bame so they would Lave her signature, whieh wan done, as the recerd 
before us shows, the witness slao produced two otoer records of the 
bank, ene showing the GUlsen mortgage aid the other the Ubinger morte 
gece. Om each of these appeared the nawe of "Mra, Bertha oO. Tetz, 
er Ure, Z4ythe Schmidt, daughter," the latter nawe aaving been 
typewritten on the record at the time of the ewll of the two women 
at the benk, 

The witness further testified that Era, Totz had the mert- 
gegee with her at the time because she thought there would have to 
de come endorsement of them but was advised by the witnese this 
Was unrveocseary; that kre. Tote produced the mortgages and afterward 
«put thes in her purse ond took thes with her; that the purpose of 







; having the name ef the owner cf the mortgagee written on the records 
@f & bank was that in ease the mortcages were paid or any part of 
to the bank, 1t would mot turn over the money except to one 
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whese name appeared of the records as the owner of the mortage. 

Mre, John Block, called by hires. Schmidt, testified ahe was 
well scquainted with Ere, Totz; that the witness hud worked for 
Mre, Sehmid4t in selling hate for abeut three yrarra and that lire, 
Tets aleo worked in the estore for the daughter; toat the mother 
and deughter were very friendly; that in the spring of 19 Sl, the 
witnese wae employed is = department estore in the viginity ef the 
Humboldt State Henk; that one day sbout noon in the spring of 1931 
she saw Ere, Tots come out of the bank with her deughter, kre, 
BSohmidt, «nd the daughter's husband, sr. Uohuidt; that she spoke te 
kre, Tots and irs. Tetz raid she ad dene something that day that 
she had been wanting to do for a ieng tise; that she had signed 
over seme mortgages te her daughter, Ere. Gehmidt; she said, "You 
know I have not been well and I huve been wanting to de this fer 
some time end have it over with;" that the conversation was in 
April cr May, 12972. 

At the beginning of the bearing of the cape, counsel Tor 
the administratrix of the estate of Levis Kh. Totz, deceased, said: 
®I will ask to have Ure, T4ytue Semeidt called in this case ag the 
Court's witness under the New Practice Act. The Court: Yes,” urs. 
Senmidt was then sworr and examined by counsel for the administratriz, 
and in this court counsel for the aduwinistrater of the entate of 
Bertha 6. Tots, deceased, refers to this witness ae "The Court's 
witness." We think this is a wmisappresension. re, Sehmidt was 
@alled apparcitly under Section 60 ef tue New Practice Act whieh 
permits an adverse party to call and cress examine o witness without 
being bound by what the witness says, On this exawination kre, 
Sehmidt testified that she claimed to be the owner of the mortgages; 
that her mother gave them to her about two weeks before her death; 
that the witness gave her mother nothing for the mortgages, 


oo Counsel for the adminictrater, Burgess, in their brief say, 
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"kre, Tetz, previous to her death, was sick off and on for about 
eight or nine years, suffering from heart trouble ar’ hoving fre- 
quent attacks of sane, She died intestate January 2, 1933, at 

the age of fifty-nine, Leaving os her only heire at law, Louie A, 
Tetz, her husband, Hdythe Sehmidt, wher dauguter by a former mare 
riage, and Ethel Steinbrechter, a granddaughter, and a daughter of 
her sen, Charles, by 5 former marriage, whe died previous to the 
death of his mother, Ur, Tote dicd intestate on June 2, 1953, at 
the age of sixty-five." 

The evidende further shows that re. Tete kept pesression 
end control of the mortgages frou the tine vhe purchased them until 
she delivered them to her daughter about two weeks before her 
death, and that om August 2, 1932, more than four monthe before kre, 
Tete died, she executed am ¢ztension agreexent wita the then owners 
of the property on woich the $3300 mortgage wae & lien, whereby the 
time of payment wae extended for a period of thres years from that 
date, In this agreement Mire. totg/states to be the owner of the 
mortgage. 

Blizabeth Caratess testified she had known Are. Tots since 
they were children; that she knew kr, Tetz for more than twenty 
years; that Mrs, Tetsz had been afflicted with heart trouble and 
4ropsy for a number of yearn before she died; that about Noverber, 
1932, she called on lirs. Tots at her home; that while she war there a 
man and women called and paid irs. ictz some money on a mortgege, 
$100; that Mre. Tots gave them a coupon; that kre. Zotz went inte 
the bedroom to get the mortgage. 

Jorgens Brink teatified that he was a carpenter and contrac- 
tor; that he kmew Ers. Tetz and bad business dealings with her; that 
he paid her a note which was secured by « mortgage on his property, 





being one of the properties in question; that he paid the interest 
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at her bome; that Bre. fcte vent into snether reem and came out 
with the interest coupon. le theught thie was about Uhrietwas 1932. 

Henry K, Abrahamecn, a attorney, whe foimerly representa 
some of the parties, testified that he knew kx. and dre fete, in a 
business way; that he prepared the extension agrecucnt vhereby the 
time of payment of one of the mertgages was extended, as above 
stated, and that it wae executed by ars. Tots; that about the 
middie of January, 1953, whic wae shortly after Ars. Teta's 
death, loule Tote, Mr. and Mrs. Gchwidt and sexe otiers were wait 
ing at his teme te see nim; that at tuat time Louie fetes accused 
Mere. Sehmidt of stealing the morigagcs aod dru. Schmidt said the 
mortcages had been give: to her. 

There is gonsiderablie ether evidence in the record, but we 
think {5 would serve ne aseful purcose to detail it further. The 
court ser end bennds./inweddaied tcatity end was in a much better 
positien te deteraine the truth ef the matters in controveray then 
we are, sitting in » court of review, ie found, in effect, that 
ers, Tote made a gift of the mortgages toe her daughter, ure, 
Behmidt, anid upon 4 careful coneideration of ail the evidence in 
the recerd, we are unuble te sey that hie finding im against the 
manifest weight ef the evidence. 

The undigputed evidence ize that kre, Tota bought and paid 
for the two mortgages out ef aeney she had on deposit in the 
Humboldt bank; that in the spring ef 1931 she calied at the bank 
and requested that the wortyages she had purchased should be 
changed from her same to that of her daughter, Are, Sehmidt, and 

| the records were changed by the representative ef the bank, os 
above stated; that Mra. Lotz kept —— ot the mortgages and 
Bra, Schmidt testified that her mother gave her the mortgages about 
two weeks before her death ond she has kept poceession of them from 


that time until they were delivered by ber to the owners of the 
































R86@f aaouteliiad’ iuedax oaw aids tdgwuod? of 3** — ——— ant 
a te 6 
HSinoeesget Yiermo!l otw ,yocresta ae Hose terda * ms 


wceedsa F 
a ai stot at® bus .1e tout ot fads beltites? —— ons to 8 
ot ydated Fa mesige nelaustize ocd hotaqetq ef tant we ‘qeontend 


hocdeud tg 
evods ea ,hbobaedxs saw aoyegstem of2 to sae te —— te 


* 
6a2 tnods tans jxdo? e ye pedvoexa sar } tact da⸗ · 
siagel .eak ———— — — e's 
aiew otee etento suoe bas shines ett bow “tH “abot “sivos attend. 
beswoos sfol ciwod souls font te sand ;ald 290 ry “ono. phi te a 
ene bliss shimtiol .exu bow eeyeps tom ot pabioose Ys ia⸗ anit 
«tod os work ‘mod batt 
Ss betavEfed ode 
oe tus ,tvc0st od al eomebive waldo sidered tanoo et ** 
90% .westaut 32 Linseh o@ seey sag rgd oa —* biuew st 
gn ia. beth a 
fesied dows « al sew bae Ytizeod ouav 3 a bos ‘a8 
a wtq 
mead YStevortaor ai arovien off te dowd ous valuroaes ) of old 
(ae JR weNe Ya 
gust ,¢oolts al ,buvct ok .welven to 4 ak gultgta —* 
—D———— 
Ste , todeyush ted of so 9447 t0R out te ‘hs s oben 
al ooupbdive eft ite te aoltarehiensso Ivuietso & nog as x 


9 ay 


eid teohoge at yathuilt add tod? yes of oldeay orp ow , 
swoashtve oid to A or 
bine base ingwod ste? .et# adi of spashive heduqethan otf wore 
ond al sieeqeh ao bed ose yorom To Jue ségagixen 34 to? 
| Waed one Ja beitas edu S60f ‘to yalzge ot “al tad? — E 
base ee ,sedeyuth tad to tens 02 dana to 
ee .knad ont Io evidetusewxeo: Sat yd beguado ey ° 
atiye36 


on baa segmiton of to nolevsaaeg teed atot wax decid z he: 
« . : —* belts woud § 












two properties in consideration of tue conveyance of the properties 
to kre. Sonmidt. Both parties stipulated that this conveyance 
should not affect the rights of the parties, e think thin evidence 
was sufficient to warrant the court, if he believed the witnesses, 
in finding that kre, Tote had made a gift to her daughter of the 
two mortgages. 

We think there ware no error in the setion of the trial 
court in permitting kre. Gehmidt to swend her pleadings after the 
evidence was heard eo as to conlorm to the evidence, 

When tire, Carsiens was testifying, ae sereinbefore men- 
tioned, in respones te 2 question ehe stated that on December 2, 
1932, Mrs. Tots told her that her daughter, rs, Sennidt, called 
and wanted te borrew wome money ta ge into buginess and that she 
had net mede up hor mind whether she gheuid iet her have the goney, 
Upon objection by counsel for kre. Sehsidt the anewer wae stricken 
and counsel for the adsinistrator ¢eentendse this wae error; thet if 
the anvwer were persitted to stand £1 would tend te show, in view 
ef the answer of the vitness, that it would be unreasonable to bee 
Lieve that shortly thereatter ire. Totz sade @ gift of the mortgages 
te her daughter, Ye think the esurt should have permitted the an- 
swer to stand but are of opinion tuat the error vas not of such a 
character ae #°ul4 warrant ue im disturbing the judgwent. the 
anewer would nave thrown but very littie light om the subject in 
contrversy and was not of such probative value. 

Complaint iv sleo made that the court erred in refusing to 
permit the cemplainant, the administratrix of the estate of Loule RK. 
Tots, deceased, to testify. thie witness produced an inventory, 
Which she filed,of the estate of Louls &. Tots, deceased, and tes- 
tified that it showed all the property she was able to find belonging 
te his estate, It vas objected that this witness was inconpetent 


under the Byidence act and the objection was sustained, Counsel 
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then offered to prove that on January 2, 1935, Louis A, Votz, Mrs, 
Sehmidt, her husband, and the witness were present, and the witness 
would testify that at that time “Louie R. Tetz stated that the nigat 
er day before the deceased died he had the mortgages in bis hand ,* 
and that Mre. Sehmidt “did net then claim that she ewned the aorte 
gages." The court sustained objections snd it is elained this was 
errer. We think the viimess should have been permitted te testify, 
Bapnes ¥. “arie, 275 Iii. 341, but the error vas not of such a 
eharacter as Would *arrant a reverual, he offer did not purnert 
to show that Louis &. fotz was claliuing he owned? the — or 
was making any contention that they Lad not been given to jars, 
Submidt, 2% might be that when the saertcages were given to Mra. 
Schmidt, as she testified, she pul them back in tae pleee in whieh 
they were kept and that kr. Tots Mound thew and had tac in nis 
hands, a8 the wliness offered to testify. 

We think we ougit te say that the court sheuld have per- 
mitted lirs. Sehmidt tc tectify when she wos called as 4 witmese in 
her omn behalf. she Kad theretolore —* Grose exauined under See. 
60 of the Praetiece act by counsel for the other side, Theresore her 
own counsel should nnen pemebshed to pus her on the stand, Com 
Ms Youngs, 233 Lil. App. 339. 

The degree of the Cireuit court ef Cook eounty is affirmed, 

DECRMB AFPIRMED, 


MeSurely, P. J., and Matchett, J., coneur. 
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WILLIAM BURKE HARMOK, PRANK ¥, * 
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HARNON, BEANET?T WILNOR, ARTHUR 
T. LYBAR and RUSSELL TYSGN aa 
Trustees acting under the designation 
of HaBMON BATIONAL RBALTY TRUST, 

Apsellants, 
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BR, JUSTICE O'CONNOR DELIVERED THY OPINIGH OF THR COURT, 


Plaintiff brought #euit wgainet the defendants to recover 
$22,500 he claimed to be 4uc olm for commissions earned as a real 
estate broker in selling 100 seres of land to defencante. Wis eon-e 
tention is thet the commissions were aaysvle te him fron the gelle 
ers; that he had assigned the sommissions to defendanta pursuant to 
am oral agreement whereby defendsits were to employ hin as sales 
manager te resell the land when subdivided, for which he wan to be 
paid coweiesions; that defendants refused to carry out the agree. 
ment and he therefore reseinded the agreement and was entitled te 
recover the $22,600, 

Plaintitf diemiesed the case ag to frank W. Blankiey and 
the court directed a verdiet in favor of defendant William Burke 
Rarmon. There was a verdict and judgment aygeinst the remaining de- 
fendants for $15,730, and defendants appeal. 

The record discloses that plaintiff was a licensed real 
estate broker andi firem time to time had been selling real estate 
fer defendante for which he was paid cormuiasions; that defendants! 
main office wae i: Hew York City, with a braneh office in Chicago 
under the mavegement of Frank %, Blankley; that about August or 
September, 1927, plaintiff learned there was a tract of sbout 100 

meres (now knewn as jew Roseland) whieh was fit for subdivision 


_-‘Purpeses and was for sale by the omers, He got in toueh with 


_™. X. Young, another real estate broker, with whom the property 
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was listed for sale, and brought the owners and defendants te- 
gether in September, 1927, which rewulted in a sale of the prope 
erty to defendants for $450,000 or 94500 an sere, 

Plaintiff's claim ia that he bad ean oral agreement with 
the owners of the property snd tseir broker, Young, by whieh the 
owners were to pay plaintifY «2 cowmission of 5% in ease he obe 
tained a purchaser; thet Frank ¥. Blankley, who was in eharge ef 
defendants’ Chienge office, waa apprised of this fact; thet alter 
the property was sold to defendants he sntered into another oral 
agreement with them whereby he was te aseign pis cowumiesions of 
$22,500 te defendants and in consideration thereof they were to 
employ him to revell the prowerty and pay him certain specified oma 
missions; that in acecrdance with this agreement he aselgned his 
claim for commissions against the owners of the property to defend- 
ante; that afterward defendants refused to employ him as sales mana 
ger but that he was employed by defendeuts merely as a “orew mana- 
ger® with about «leven other crew mangers who were likewise en- 
gaged in selling the property; that defendants, having failed to 
earry out their oral agreesent, plaintiff rescinded the assignment 
of his commissions ond brought suit to recover them. 

Pefacdante denied that there was any oral agreement between 
plaintiff and the owners of the property whereby plaintiff’ wae to 
receive o commireion of 5% for selling the property, but say that 
on the contrary the first knowledge they and that plaintiff was to 
receive « commission from the ov-nere of the property for what he 
41d was ven the written contract of eele, by which the property 
Was sold by the owners to defentants, ens executed wherein it is 
stated that the owners are to pay & commission of 3%, one-half of 
whieh was to be paid plaintiff, and the other sall to the broker, 


a hp Defendants further denied that plaintisf® entered into an 
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oral contract with thei whereby, in consideration ef his assigning 
te defendants his claim for the comsisaiens earned in ebtaining a 
purchaser for the property, tuey would owploy him ee sales manager 
to resell the property Tor them, Williams Durke liarwon, one of de 
fendant trustees, whe secns te have been in charge of the matter in 
@efendants'’ Hew York office, testified that prior to the pale plain- 
tiff came to Kew York und talked with the witmese about the sale ana 
purchase of the 100 acres; that he discuseed with olaintiff the 
question of plaintiff assigning to defendant his commissions for the 
sale of the premises, “I toid Him he would Nave te assign the come 
Wiselon paid on the original sale frou the owner of the acreage to 
us. Assign that comission to us, and I told him that wae the eue- 
tomary Way we did tusiness «hen we made a large investeent on a 
piece of property, Of course, we kriew there was # commigeion paid, 
and that kad to be returned te wa." ie further teatified that he 
prepared the aselgnwent whieh is in the recerd, executed by plain- 
tiff, and that subsequently defeidantea eollected from the owners 
one-half ef the comnissions, whieh was 36775. Apparently en equal 
amount was paid by the owners to their broker, Young. 

Defendanté’ cesition, ae stated in their brief, is that 
when they decided to purehase the 100 acres “upon becoming aware of 
the fact that the sleintiff might receive = commiseion in econneetion 
With said eale, the defendants insisted, in accordance with their 
eatablished custex when a cowmwiesion was received by one in their 
employ, that such comsiierion be ascigned to the defendantea;" that 
Plaintiff ascimmed hie commissions te defendants, s8 a result of 
Which defendants were paid by the owners of the 100 acres the com- 
mission of $6775.44, and that in consideration of the assignment by 
Plaintiff, defendants entered into a written contract with plaintiff 
whereby he was te be employed by them in the resale of the property, 
‘and thet plaintiff rorked under this agreeuent for a period of two 
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yeare in reseliing the property which had been subdivided, and wae 
paid in commiasions by defendants more than $23,000, 

Plaintiff testiviad tant he had on oral agreement vith the 
owners of the 100 acres, “noreby he was to be paid by them in case 
he obtained a purviiaser for the acres, 5” of the purchase price, 
Thie is denied by the ovwiera, snd the evidence offered by them is 
te the effect that the firat the owners learned that olaintiff was 
te be paid a commiceion wae when the written contract for the ealke 
ef the property waa antered inte between them and defendants. Thies 
eontract is in evidence, from which 1li apoearen that the orners of 
the vreperty agreed to pay « commiseion of 14% to plaintiff and e 
like amount te their broker, Young. Theres ta alse in evidence a 
letter written by defendonte to pleintiff, about the time of the 
purchase by them of the property, in which it is stated that plaine 
tiff is to be employed by defendants to resell the property, eertain 
specified cowmisesiane are therein atated, and the time fixed when 
they are to be paid by defendante to plaintiff, Tnis letter ins 
"approved" by plaintiff. there were two subsequent written agree- 
mente entered into between plaintis? and defendants in whieh pleine 
tifr wae to act «5 agent for defondante in the resale of the prop- 
erty in question, one dated October 29, 1927, and the other dated 
December 17, 1926. In neither of these is it stated that plaine 
tiff is to be euployed as a sales manager, but ae “crew manager," 
and plaintiff dose not rely upen this contract but claims thet 
his agreement was an oral one, “is testimony is at varisnee with 
these written doqunents and we think the verdict ef the jury in 
hie faver, to the effect that an oral agreement was entered inte 
whereby he was to be employed by defendants to resell the prope 
erty, is clearly against the overvielming weight of the evidenee, 

Ge are also of opinion that the everwhelming weight of 
the evidence is that the owners of the 100 aeres 114 net orally 
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agree with plaintiff’ to pay him 5% of the selling price of the 
property in case plaintiif sheuld obtain a purchaser, Plainwisry ty 
own testiceny in te the effect that he taiked to Young, whomwas 
the broker for the owners, snd we think it ic slear that if the 
property were sold partly through the efforte of plaintiff, ae the 
evidence indicates, Young would be entitied te a part of the come 
missions. And the written gontract between the ownera and the de 
fendants for the purchase and sale ef the property beara out this 
fact because in thet agreement if is stated « vowuissien ef 3% is 
to be paid by the exnere for the ssie of the property, one half of 
Whieh is to go to the plaintilf’ and the other ialf te Yeung. It 
seems strange that 17 plaintiff had $22,500 coming to him, as 
Goumission for the sale of the oreperty, he would assign it to dee 
fendents in consideration that they continue to employ him in the 
resale of the lots, 

While whet we have said requires a reversal of the judgment, 
we think we ought to aay that there wae no error in the court 
permitting plaintiff and the witness Kartello te testify to eonver- 
Satione had with Young, defendants' broker, slthough Yeung had died 
prior to the date of the trial. Plaintiff had a right te show what 
he 414 toward obtaining «» purchaser for the property. Yor the same 
reason, the Court did net err in pormitting the testinony of what 
Was said betwoen plaintiff and defendantes' Chicage representative, 
Blankley. 

Yor the reason that the verdiet «od judgement are against 
the overvhelzing weight of the evidence, the judgment is reversed 
and the cause remanded. 


JUDGMREY REVERGED ABD CAUSE 
R@MABDED, 


MeBurely, ®. J., and Matchett, 7., soneur. 
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MARY A, RUSSELL, 
Agoellee, 
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ASSOCIATION OF CHICAGO, a Corporation, : 
now knewn as Glebe Life Ineuranece 


Company, a Corporation, 3 a oe 
82 


Appellant, 


T 3 
1.A.64] 
BR, JUSTICE O'CORNOR DELIVERND CHE OPIAION oF THM COURT, 


On OUstober 14, 1934, Bary A. Russell brought suit acainet 
the defendant on ai insurance policy issued by 1: to plaintirf'ts 
husband, William T. Husseall, in which plaintiff was named bene. 
fielary, to recover $1,000, the face of the policy. There was a 
trial before the court without a jury, a finding and judgment in 
plaintiff's favor fer the amount of her claim, and defen‘ant ap- 
peals, 

The record discloses that on December 20, 1919, the defend- 
ant Insurance sompany iesued ite pelicy inearing the life of William 
T. Rusgeli of Chicage for 71,000, in whieh his wife, the plaintifsf, 
Was named as beneficisry. The bavia of plaintiif's claim is that 
the insured left his family and home in Chieage and has not been 
heard of for more then seven years. The defendent's sosition, as 
stated by ite esunsel, is that the velicy is net in foree and ef- 
feet because there was a reservation in the policy that the ine 
eured might ehange the beneficiary without the beneficiary's con- 
sent, and that sbout March, 1927, the insured, Yilliam 7. Kuesell, 
filed an affidevit with defendant in which he swore that the 
original policy was lost. He requested a new policy ond that the 
beneficiary be changed from his wife to his sister, kre. Virginia 

; Gegell; that defendant complied with thie request, issued a new 
, Policy to Ruseell, and that such policy ie still outstanding. 


The facte, in short compass, are that on October 6, 1907, 
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the insured, Williom 7. Rueeell, was warried to plaintiff and they 
Lived togetuer for sbout ten years in a suburb of Chicago, they 
afterward lived in sankakee, Illinois, later coming to Onienge,. 
There were two chilcrem bern as a result of the marriage, About 
September, 1926, Sucseli left hia family and has not Lived with 
them since. January 23, 1977, in resconse to on “ad" printed in 
the Chicago Tribeune by “rs. Kuaseli, Russell wrote aia wife a 
letter which was mailed in Gicero, in which he spoke about a divie 
gion ef their property between thes, the principal part of which 
was a nome in Chicago. in the letter ce atates that the building 
should be painted so that they could obtain « better price for it; 
that he theught they ought to have nt least 93500 fer it amd that 
he should receive on¢-half of what was Left of the sale price after 
deducting what he exsected to exvend for fixing up the plaee, He 
further sald: “I have been very cnreful thie time about going to 
see anyone you ure acqudinted lth but if you want to anewer this 
in any way leave it with Heatne and the seat time 1 aw close in I 
will drop by and pick it up. i owe them some money and will hove te 
see them anyway as | havent seen them sinee 1 Left, *** If you 
eare to you vignt teli filees (their daughter) I haven't forgotten 
her even though i dent coms to see her, Ii L dont hear from yeu I 
will call you up or write you sagwin before the weather opens up.* 
Mareh 10, 1927, plaintiff received a letter from her husband's lawe 
yers sacking ser to call at thelr office, whieh ahe did shortly 
thereafter, and was adviced that the husband wanted her te obtain 
a@ divorce frox tia, which she refused te do. 

On the hearing counsel stipulated that ure. Virginia Vodell, 
sister of Tiliieaw T. Russell, the insured, whe lived in Loe Angeles, 
Galifornia, would testity that the insured, her brother, came to 
Les Angeles about the lust of Marck or the Siret of april, 1927, 
and lived with her. For « time he worked ic the State Hospital at 
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Newark (a2pparemtly a subarb of Low Anyelas) and tuat ne later 

went into business in Lea Angeles but failed; teat a few wonthe 
after he came to live with her af Los angeles he bought a second 
mand Buiek sutowebile and stated he “was aving tedrive to the 

Bast coast, ond left about the Latter part of June or by the let 
ef July, 1927," and that Yer tne first few years after he left Lees 
Angeles #he received numerous letters from nis ereditores and frem 
attormeys askin« a& to his whereabeute; that he told her while in 
O08 Angeles teat she wan the beneficiary in en insurance poliey on 
his life; thst if ke were living at the time of the trial she was 
of opinion he was iiving under an asaumed nome: that she had net 
seen or heard from her brother trem the time he left, as sbove 
stated, and dees not knew of sriyone whe hed heard from him: that 
when he left he was angry with her because she seked hin te repay eo 
lean of $200 she hed made te him, The evidence further shows that 
in May, 1929, the daugoter, tileen, sent her rather "a Father's Day 
card" by registered mail, addressed te him et his sister's address 
in lee Angeles, but it was returned and the envelop is in the 
recerd, 

Bre, Russell testifies that in 1931 she went te California 
end tried to leente her huebend; she vicited hie sieter there, rho 
teld her she 414 not know where he was, that she did not know anyone 
who knew where he could be found; she further testified that when 
he was in Ghicage nie last job was with the WYertern Sleetric Come 
pany; that he had asthma very bad, and had had an operation, five 
altegether; that during the time they were married he gave her some 
money but 4id not supvert her; teat she worked almost sll the time; 
that about July, 1954, she obtained « default divoree from hor hus} 
band in Ghicago in the Superior court of Cook county, 20 as to 
clear up the title to the real estate owned by them; that during 


| their married life their relations were net entirely pleasant; that 
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he left her three times before the last one; once he etayed about a 
year, auother time three menios and anether time tures or four 
months. At the tive of the trial tas daughter Mileen was ninetoen 
years old an4 the son Olifferd abgut five years older. She further 
testified that the only relatives of hier husband, so far as she 
knew, were Mrs, Godell, a iimlf sister, ene awusin and hie mether; 
that the mother died six weeks after her husband Left Unieage; that 
both hie parents were dead; that she interviewed Wire. Godell and 
the eousim ond mutual friesde as to his wherenbeute bul found no 
trace of bim, exeept as above stated; that ese alee interviewed 
friends whe lived st Senkaxee but found ne trace of him. 

Plainti?f further testified that in Januery, 1927, she 
tealke4 te Ar. Kurshy, an ineurance man from whem she obtained the 
Policy; that at that time she wae working as a whitress on the vest 
side of Chicage; that she teld Ar, Murpsy te step in as she wanted 
te pay the prexium; that in the epring of 1927 ashe went toe the of- - 
fiee of the defendant insursnes company and Bad tne peliey with her 
end talked? to a Sr, isey, representative of the company there; that 
she showed him the volley; that he asked her if she wanted te keep 
up the insuranee anid she told «im that she did; he told the witness 
her husband had avied for a new yolisy aud wanted te cuange the 
beneficiary Beenuse ne said sie wife was dead; that Heay told her 
the duplicate policy »hich had been ivsued would be null and void 
@8 long as the ocri;inel one was kept in existence and the premiums 
paid. The witness further testified that sbout 19451 ehe went down 
te the office again and saw kr, Hoey; that she had the policy with 
her ond asked if she could berrew $40 om it and wae told this could 
met be done without Br, Husseli'se signature; thet she teld them she 
414 net know where he was; “he said if I would keep on paying it, 
when the seven years wae up, it would be collectible. I told him 
‘Mr. Russell had disappeared,“ 
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The daughters, Sileem, testivied taat she was living with 
her mother; the last time she saw key father was in September, 1986; 
that in 19%° she suiled her father the eard above mentioned and that 
year bis birthday fell om Yatuer's day; imat she had net heard any 
thing about her father aince January, 1927, waen «a neignber told her 
she had even hin. 

the som, Cliiford husseli, testilied that tye leet time he 
gaw sie futher was in August, 1926; at that time he Left home bee 
enuse his father “drank quite a kit" od that they could not get 
along together; teat o¢ (14 wot snow of anyone whe had heard from 
his father since Mares, 1627. 

Mr. Neey testifled that be had never seen Br, Ruseell but 
theught he had seen re. Husseil before; tsat Murphy was the agent 
who erete the original pelicy; that he did not know who paid the 
premiums on the voliey and did net revesber having s conversation 
with lire. Rus#ell abeut it. 

Other witnereses whe knew the Husmelis testified to the ef- 
fect that they had noi seen ner heard of Suresell for many years, 
and the evidenee ahowe thet July 16, 1934, plaintiff's counsel wrote 
defendant advising that ke bala the poliey for collection, that the 
assured, filiiam 1. Russell, had disappeared more then seven years 
before, and that bie wife ned met beard from hin» since, al theugh 
ghe head made inquiries, befendant's attorney replied to thie Let- 
ter on August 3th, saying, among other things, toast they were moxigg 
an investigation concerning the disappearance of Russell and on 
Auguet 15, 1934, they wrote orether letter in which they advised 
Plaintiff's counsel that the beneficiary hed been changed as re- 


quested by Russell, and a new policy iscued, beeause he said the 


 @14 one hed been lost. ‘the evidecce further shows that the attorney 


Representing defendant endesvored to locate Aussell, but without 
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Defendant contends that by the terms oF the polfey the ine 
sured, Williem T. Kussell, rererved the right te chenge the benee 
ficlary without her content ond that Rumeell heving done so, and a 
new of duplicate pellecy havin, beeu iseued to hip in whieh the 
beneficiary wae the ineured's sister, kre, Jodeli, the original 
policy was void; that the provision cf the poliey previting that 
the change of beneficiary should taxe effret “only upen mtorsenet 
eof the same weon the poliey,* was inserted for the benefit of the 
ineurance company, ont the fagt taut the enderseeent was not made 
on the original policy is immaterial in the inatant case, 

Couneel for cleaintiff take the pouwition that since there 
Was no enicrecnmt en the policy of the change of beneficiary, the 
attempted shance wee inefrective, Obviously, if the policy were 
lost or destroyed, the endersement of the change of beneliciary 
eould not be made uron it, but we think thie would net prevent the 
company from issuing » new or dupiicate policy with the beneficiasy 
ghanged, if the previsione of the pelicy were Tollowed, ut we 
think the cuestion is immaterial here because the court might well 
believe from the evidence thet Bre. Husseli, im the spring of 1927, 
took the matter up with the defendant's agents as she testified, 
an4 wnieh ie not denied, and wae advised by them that if she kept 
wp the preedums, the seliey issued an“ which she held, would be 
good; an’ che, having paid the presiume for a number of years, 
defendant ic now estonoed to eay that the policy is void because 
of the iseusnee of the new or duplicate policy, a8 shove mentioned, 
There is no “edatention that auyene hag paid ay prevdium on the new 
er duplicate solicy. 

; Refendant further contends thet the evidence is insufficient 






to warrant the court in finding that the presumption of the death of 
Wiliian T. Ruesell hae arisen in this ease; that such presumption 


| ges not arise here where the "insured was on unfriendly terme with 
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hie fesily and had on prior occasions deserted them without ae 
counting for hie whereabouts or communicating with them," and 
that the evidence shows that it was apparent that the ineured 
when he left Saf no intention of returning. We had oceasion to 
consider a similar question in the case of Piergol vy, Haas, iut. 
Life Ins, Go., 260 111, App. 578. In that case the insured lived 
at Danville, Illineis, at the time he left his home, He had been 
working for an express company end it was found shertiy prier te 
his leaving that he was shert in sis accounts, whieh were being 
audited by the company about ten days before he left. A few days 
after he left he wae indicted by the grand jury in the Federal 
court and has never been heard of since, Ye held that no one 
having heard from the insured fer more than eeven years, the 
question whether his daeath would be presumed was a question of 
fact. We there said (p. 585): "Again, defexdant says that plain- 
tiffs failed te prove that at the time the insured left hie home he 
intended to return within a ehert time; further, that the reason 
for the absences of the insured Wat explained by the eondition of 
his accounts and the indictment returned against him, snd that ne 
presumption of death would arise for these reasons. Aennedy y. 
#43 Iii. 560, and Gayton v. Equitable 
OO ial taht, 245 Ill. App. 432, are cited. We have carefully 


@xamined these cases but do not understand the Bolding to be as de- 





fendant contends. it is true in the Lemnedy ease there was proef 
tending to show that the insured at the time ne disappeared intended 
te return in « short time, smd the opinion (quite naturally) ine 
Gluded that feet in ite statement of the rule applicable, but the 
: Language used does not, in our opinion, warrant an inference that 
the presumption of 4eath could not arise in any case where the in- 
eured left home witheut intending te return, the decisions of our 
Supreme court before ae weli as ofter the Kennedy case, show that 
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this interpretstion of the rule has not been accepted, Whiting y. 
Bicholl, 46 Til. 250; Johnson vy, Johnson, 114 111, 611; Heedy y, 
Millizen, 155 Til, 636; Stevenson vy. Montgonery, 263 111. 93; 
Keystone Steel 4 Wire Co. ve Industrial Commission, 249 111, 887; 
Bday v. Bady, 302 £11. 446," 


in the instant ease the insured had net as strong a reason 








for not returning as the insured in the Piereel care, bellowing 
the rule stated in that case we Hold, in the inetant euse, that 
whether death of the insured would be preeuced was a cusstion of 
fact for the court. ‘the esurt having feand in faver of a3 aintiitr, 
We ave wmable to say teat the finding ie ogainst the manifest 
weight of the evidence, 

Defendant further contends that sinee the polley limited 
the time within which salt must te brought to eix monte from the 
date of dest: of the ineured, no recovery can be had because the 
suit wae net brought until more than six mwonthe after the time hen 
the death was alleged to have oecurred, It is alleged in the come 
Piaint that the insured disappeared “on or about the Lith day ef 
Mareh, 1927" and the suli was not brought until Oetober 18, 1934, 
but the evidence is to the effect that Russell was last seem by his 
sister in California the laiter part of June or the first ef July, 
1927, and the suit wae brought within viz monthea from the time he 
was last seen. Ii wae aot pointed out en the trial that there was 
any variance oetween the allegations and the proot, nor is there 
any such argument made in the brief filed by defendant. 

Befendant furtuer contends plaintiif failed to prove she 
had made proof of loses as recuired by the policy. But we think this 
@ontenticn is without merit, While ne fermal blanks, which are 
Ordinarily uned, were filled out, the defendant was advised by o 


‘Letter from plaintiff's counsel she was claiming the face of the 
policy because the insured had disappeared a4 had net been heard from 
The judgment of the Superior court of Beek county is affirmed, 
-P.J. and Hatehett, J,, concur, JUDGMENT ABP IAMED, 
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38378 es ⸗ 
WARGARET BROWNE, é 3 Lae 
Aopellee, f) * _ * 
f 3 ASPSAL PROM CIacurl? coyRe 

vs. * 

OF COOK COUNTY, — 
WILLIAK RODGERS, Administrator ) ——— 
ef the Estate of BEHNICE HODGERS, )} 
Deceased lA a 

; Aprellant, 2 oR sD T 


ER, JUSTICE G'COMHOR DELIVERED THR OPINION OF THe caver, 


hargaret Srowse, waio wili be hereafter referred to as plain. 
tiff, had in her possession a cekiiilcute for five shares of stock 
of the American Tuiepione and ielegraph Company, of the par value 
ef $100, which had been iseued to the jeceaued, Loraive Kodgers, 
her sister; it bore the endorseaent of Lernice Kedgerea, by which the 
certificate was assigned to plaintiff, Margaret Browne. Lernice 
Rodgers died December 1, 1955, smo her ertate wae being probated 
in the Probate court of Goock county, Ylaintiiy made a motion in 
that court that an order be entered finding that the stock belonged 
to her and ordering the sdministrater te perform any and all acts 
necessary te eable plaintis!f te secure the tranofer of the stock 
by the Chicage Teispiene and Telegraph Coupany. ihe Probate court 
heard the evidence and entered an order in plaintiif's raver as she 
had requested, Am appeal wan tasen by the administrator to the 
Gireguit eourt of Cook county, wiere there was another hearing, a 
Similar judgment was sxtered, and the aduinistrater appeals, 

Pleintiif's cisimiie that her sister, Lbernice Rodgers, made 
@ gift to her on Bovesber 15, 1955, ef the five shares of stock; 
the administrator's position is that the evidence is inesulticient 
to supsort plaintiff's contention. 

The record discioses that for « number of years bernice 


Redgers was employed by the liiinois Beil Telephone coupany a8 a 


telephone onerater and was so e=sployed until her death; that 
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Karcelien Daley was sire tats pend the Telephone company ag an 
operator, lived near Bersics/end was a very close friena of hers: 
that for some time prior to Dec@xber 1, 1955, Nernice Rodgers had 
lived separate ond apart from her husband. Plaintifyr, Margaret 
Browne, Was a sister of deceased and Lived in Chicage some distance 
from her; that Bernice Koedgers becan@ 111, a eargical operation was 
necessary, and on Sunday, Sovecker 2@, 1945, she went to the hose 
pital for that purpose. The operation was perforeed and whe died 
December ist. 

The certificate for the five ehares of wtook 4s im the reee 
ora and on the back anwears the folleving: “Yor value reeseivea I 
hereby s#il, anaizn and tranefer unio sister Margaret Browne five 
shares *** Pated 15th KRevesber, 1935, (gigned) Lernica Rodgers in 
presence of Yernice Talty. Subseribed and sworn before me this 15th 
ef Nevember, A. D. 1933. Seott 1. Sawiey, Netary Public." 

Kargaret Browne, olaintiff, teek the witness stand but, 
on ebjection, was not permitted te temtify. Seett Ht. Dawney 
testified he was 4 notary public; that Aovewber 1$th mre. Browne, 
the plaintiff, called at his office with a lady she introduced as 
Bernice Redvers, her sister, smd requested him to acknowledge Mrs, 
Redgers' signature «hich was already on the certificate; that he 
asked Ure, Rodgers, “Ia this your signature?" end she replied 
"Yee." Thereupon he affixed Gis senl, signed his name underneath, 
snd hended the paper back to plaintiff, 

Bernice Taity, whose signature ie on the beck of the cer- 
tifieate, testified that she was « cousin of plaintiff and of ure, 
Rodgers; that she lived at the howe of glaintiffr; trat she wrote 
her name on the beck of the certificate at Mrs. Rodgers’ request; 
that this was about three o'clock on the afternoon of kovenber 24th; 
that Era. Browne and the wilkuan were present at the time; that Mra, 


Redgers stated ane had given the stock to her sister, Margaret 
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Browne, aud that she wanted Kiss falty te wituoss it; that Bernice 
Redgers' signature was ou the bawk of tae certificate when it was 
presented to the witness and tiat she wae fasniliar with the signee 
ture; that shortiy thereafter, “sernice Kodcers enid to Biers Telty, 
Wouldn't it be better ii ehe placed the stock in charge of Marcelle 
Daley, Who had worked for the Telephone company, and it could obrays 
be transferred easily. *” 

Joe Sako, the wilxman, testified he had dolivered milk to 
Mra, Browne's nome for some time and in commection with hire business 
had walled «¢ ber Some of the sfternoon of Lovember 24th to make 
eeliection; that Mrs. Asdgers, ere. Browne and Kise Telty were prete 
emt; that Ere. Rodgers handed a pieee ef paper to Ure. Krowne, 
"stating that it was her@ ani that she should keep it;" that he saw 
Kiss Talty sign her neme as a witmess ov the paper; that he war ine 
troduced te Mra. Hodcere eat thet time but had cot Lnown her before, 

Marcella Paley, ealied by the administrator, testified she 
hed known Bernice Kedgers about six years ani treat she had met 
Plaintiff about taree tines belore ive. Hodgera death; that Mre. 
Bodgers was taken t> the hospital tie dunday before Thanksgiving 
and that as Mra. Hoigers wae getting ready te yo to Mme hospital 
that day she left some articles, including tue stoek certificate, 
with the witness; the witness testified, "Shere were twelve shares 
ef A. T, and T. etoek, two diawond rings, the key to her fiat, ond 
I think $35, and an old scalekin coat she gave we te throw over my 
knees taking her te the hospital, because I was in the rumble seat;* 
that when the articles were given te her by Mre. Rodgers, “I sald te 
her, ‘Bernice, in case anyting might happen te you, what shall I 
do with these things I aw helding?' Sie said, ‘Give them to my 
sister, Mre. Browne.'*® Mra. Hodgers was then taken to the hespie 
tal and apparently operated upen and died December ist, amd on the 
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me day the witness turned over the groperty sie had received from 
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Bernive odgere, as above stated, to iirs, Browne, taking her ree 
eeipt tierefor, Part of the property was the certificate fer the 
five shares ef stock in question. 

Alice Curtin also testified fer the adwinietrator that she 
was a niece of ire. Kedwers and wen( te the hospital te see her tre 
days before irs. Rodgers death; ai that time "I asked her if she had 
anything taken care of and she says tin case I turn my toes up, 
she says, 'I have five ¢hares of stock te take care of me,'* 

Patrick J, Clatiey, the undertuker who buried Mrs, Rodgers, 
teetified that Ere, Brovne made arronge eate for the burial and 
gave him certificates for seven shares of wtock of the Telephone 
company, “more or less as security for the bilil;" that afterward 
his bill was paid and he turned tie certificate for the seven shares 
ef stock back te the court, it wae stipulated trot the administrae 
ter of the extsie, by leave of court sold the seven shares and had 
the money in the bank. 

Zeta the Probate court mi the Cireuit court held that Ber~ 
nice Rodgers had made a cift of the five shares of ateck to her 
sister, kre. Browne, and we think this wae the only conclusion that 
Was Warranted by the evidence, It iw certain that we ere unable te 
eay the finding is againet the sanifest weight of the evidence, The 
eertifieste of stesk bere the genuine signature of Bernice Nodgers 
on the baek and it purverts to assign tine eartificate to her sister, 
Margaret Browne, en Hovember 15, 19455, Yhie is testified to by the 
Retary public, « distiterested vitness, who said that re. Kodgers 
requested his to witmese ser signature as a notary publie; that the 
certifieste was handed te Mrs. Browne and che went away with it; 
Bernice Talty and Joe Gake both testified that on November 24th 
Mrs. Rodeers acknowledged her signature and said she head given the 


‘stock te her sister, aud Hiss Daley testified that on Nevember 26th, 


whieh wee the Gunday before Tnankegiving, just as kre. Redgers was 
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getting ready te go te the heepitel, Mre, Kedvers gave her the 
certificate of stoek, texether with other pfoverty, stuting that 
if anything happened to her to give the proserty, including the 
eertificate in question, te lure, Browne. And there is evidence 
to the effect thet the reason for giving the certificate te Mies 
Daley wae thet Kiss Dailey worked for the feliphane company and 
fer that reason it would be better ter her te have the certifie 
eate for the shares of stock because they could be treaneerred mere 
easily. There ie ne evidenee to the eontrary. 

We think the evidence ie suffigient to warrant the rinding 
by the two courte that dirs. Sedvers had made a gift of the steck 
te her sister, Mrs. Browne. Rothwell v,. Tayler, 303 Ili. 226. 

The judgment of the Clreult court of Coek county ie 
affirmed, 

JUDEMEET APFIRUED, 


MeSurely, ?. J,, and Hatehett, J., coneur, 
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82 J. A. 642 


BR, JUSTICO“N O'CGHNGR DXLIVERND THE OPINION OF Tats VOoUNT, 


Plaintiff? brought an setion against the defendante to rae 
cover damages for persuial injuricse claised te heve been sustained 
by him through the nagligence of defendants in stepsing defendante’ 
truck near the canter of South Asaisnd avenue witheut having « tadl 
ight, a8 © result of which plaintiff's autonebile, which was being 
4riven south by Hix in Aghiend ovenue, ran ints toe rear end of the 
truek, injuring pisintiff. There was a trial before the court with- 
out a jury, « finding and judgment in plaintiff's fever for #1000, 
and defandante apoeal, 

There ia little or ne sonfliet in the evidence ae to the 
facts, the substuice of waien La thet defendant Joseph Paghiugli, 

* chaurfeour of tony years expericnce, wan driving so truck belonging 
te the other 4sferdant scuth in Ashland avenue shertiy after five 
o'eleck the werning of Ceicher #7, 1954, He was delivering a load 
of vegetables to the Jevel fea Conpony, #ieee place of business was 
On the east side of Ashland avesue shout L00 to 120 feet south of 
S6th street in Chicago. It was dark at the time, the weather wae 
@lear an4 the street in good comdit.on; the «treet Lighte were burns 
ing. Ashi und avenues at this goint ies 60 feet & inches from curd to 
@arb; there ie « double lime of street car tracks in the etreet; the 
east rail of the northbound track is 14 feet 3 inches from the east 
curb; and tng/raid of the southbound track is 41 feet 6 inches from 
the west curd. Pagliugii wae driving the truck, which was about 7 


feet wide and 114 feet nigh, south 3 or 4 feet west of the weet 
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rail ef tie southbound street oar track, When he reached a point 
eppesite the Jewel Tes Company's place of business he stopped the 
truck beoause the doer to the Jewel Tea conpany's building, inte 
which plaintiff intended te drive tae truck, waa set open at the 
time. S¢ got out, walked gaat to the atore to notify the Jewel 
Tea Ceo, that se desired te drive in wits & leed ef vegetables, then 
returned to his truek and stood 3 or 4 Peet behind it; hw waited 
there about ten minutes, apsxrentiy for the Jewel Tea Co. to open 
ite place of businese se teat he could deliver hie load, and while 
4oing #6 plaintiff, « South Park poliee officer »ne had been dee 
tailed that nigst at the Belgian Viliage of the forid's Yair, was 
going home, driving his Pentiag autesebile south in Ashlend avenue, 
having entered that street about 4 or 5 biocks north of 36th street; 
he wae traveling, s® he teatified, at abeut 25 or & miles an hour. 
He farther testified: *faere wan no traviic anead of me at any 
time after turwing inte Asniasnd avenue antil I reashed the truek;* 
that he wae ijiovking at the warenouse (wpparentiy the Jewel Tea Cou- 
pany's place of businesa oo the mat side of the atreet) "from about 
S6th street,” sick was about 160 or 156 Lewt trom the standing 
truck; that the stere “was pisiniy viwible because it was a Lignted 
@oorway;" that he 4id net see the truck until he was about 10 feet 
from it,*hen he turned bie ear te the right in on endeaver to aveid 
the truck, but was unuble te do so; thus he did net see any lighte 
en the truek; that “I did met apply wy brakes when I sew this truck 
or at any time before 1 hit the truck." PlaintilY wae rendered uh- 
conseious for a few monente and waa then taken by an employee of 
defendant company to the hospital where he received ‘iret aid; he 
Was then brought beck to the scene of the acoldent where he got the 
mame of the driver of the truck, Pagliugli. #laintiff further tes- 
«« $ifieds «Ry bright lights were not burning at the tine. sy dim 


Lights were, I could see about 20 feet straint ohead with these 





" — Lighte;* that hie autowobile, ineluding the brakes, was in good 
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¢ondition. 

Ashland avenue was buiit up on bot: cides; there were atreet 
Lighte on each cide of the street, ali Lighted at the time; there 
Wae w light 22 feet souts of Séth street and the next light te the 
@outh was about 155 feet seuth of Sith atreet. There le a etreet 
ear losding isiand weet of the pouthbeund street car track a shert 
sistance north of S6th atreet, which was lighted overhead, but we 
think these latter lights were of Liitie or no benefit te plaintiff 
as he was driving south, There wae Little trafiie ip the street 
at the time. 

George L. Holmes, a» wltness ealied by binintiff, testified 
thet he saw the aceident; ih t he wae driving scuth in Ashland ave- 
mue te his home and was shbeut 366 feet behind plaintiff's gar and 
@ idttle to tus saat, traveling abowt 25 @iles au heur; that he was 
from 75 to 190 fest being him when taey reached 36th etreet; that 
the street was im a “dark condition” and «hen ne drove up he saw the 
ear had scashed fate the truck Bear tne Biddle of Ashland svenue; 
"The firet time i saw the truck was “hen 1 came up on it when 
the other car siead of we erased intv 1%." 

Harold Yebber, calied by defendant, teatitvied that he suv 
the accident whieh Banpened between 5 and 3:50 lu the morning; that 
he wae sitting im his truek in front of the Jewel Tea Compamy bulld- 
ing; that he wae délivering ice to the Jewel Tea Co.; timt he gow 
the truck standing in the street aud sar the automobile coming 
etraight fer the truck; that tae autezabile, when it struek the 
truck, moved the truck foreurd sbeut 10 feet; that the morning "was 
@ark tut it was clesr." 

Jee Fseceo, » shauffeur employed by defendant ieiantio Sros., 
testified that he was driving cue of defendant coupany's ford 
trucks with « load to the Jewel fea o.; tant as Be came down Ashe 


J land avenue he could see about one and « Nolf blecks ahead; that he 
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teck plaintiff in the truck to the hospital immediately after the 
accident, 

Defendant Pagiiugli testified that he had been a chaufYeur 
fer defendant company for about eeven yours; tuat the aceident haps 
pened about 3:20 @'eiock in the mourning in frent of the Jewel Tea 
company's etere, watch was Crem 106 to 180 feet aouth of 36th 
street; that he stepped Wie ear juot weet of the southbound street 
ear track becuuse the door of tae Jewel Tea coupany bullding was 
net spen at the tise; taut be went over ound netifled them thet he 
had @ load ef vegetables; that bie teil Light was not burning, that 
it hed been dasaged & or G weeks before; tuat Ae went back to his 
truck ahd wae th«re atout 10 Sinuters when the aveident happened; 
thet he noticed vleintift's cay ceming south im Aghlend avenue; 
that he wag wianiting behind the truck and waved at plaintifr te 
ture to the right; that plwintilfr turned to the southwest just be- 
fore tie eplileiom; that “the iigniiag oondition tere that morning 
Was very good. sere vere street lempe taere. the seorning was 
dark, it wae before sunrise, it wae clear. i could see about a 
bleek ond a Balf er tes bliecke aleng Awaland avenue.” 

Plaintiri teatified that when he gase baek Trom the hospital 
after haying received firet ald, Ae epoke to the driver of the truek 
oud asked Aim when he wae dging purking the truek in the middle of 
the street, and tuat the driver, Pagiiughi, replied, “1 tried to 
flag you down. {£ nad to jwap out of che way to keep from getting 
hit;" that Se then asked the driver, “#hat were you doing out in 
the senter ef the utrest without a light?" the shaulfeur replied, 
*I hed « flaw light.” And i seid, ‘Where var it, in your pocket?’ 
and he said ‘iio.'” Pagliugli senied that he bod wade any such Btatee 
ment. ‘the weight ef the lead in the truek at the time was about 4¢ 
tone and the ampty truck about 10,000 pounds, 

Defandantse concede that “upon the trial the negligence of the 
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defendants was *stabliched,* beesuse the truck wag standing im the 
street without « tail Light, but they contend that aueh negligence 
wae not the preximate cause of the accident; that the aneontradicted 
evidence shows that plaintiff wae guilty ef contributery negligence 
in not watehing abeadt of Nim, af AS 4reve south in Ashland avenue, 
anéa that he 414 sot have croser head ifghte on his autonebile, as 
required by the statute. 

Ge the ether Mand, counsel fer pleintif?t says that the sele 
cause of the acuident was defeniante!' Paliure te have the teil Light 
on the truck Ligited, 

Par, 17, chap, 98a, Gehili'a 1953 Statutes erevides: "Shen 
upon any publie higheay in teia State, duriag tae period from one 
haur after sunset to sumrise, every sntor blevele ehall earry one 
lighted lawp and every motor vehicle tro Lighted iawpe caowing waite 
Rights, ex Linbte ef & yeliev or saber tint, visible at least twe 
nundred (906) feet in the <irestion towards which each moter bisyele 
oF motor vesicle is presesding, ” Yevinusiy plaamtifr was net eomply- 
ing with the previsions ef tis statute because Ke teatified, “My 
bright digits «ere net burcing at the time, Sy dim Lights were. 

I ceuld ese sbout twenty feet siraigat anead with these lignts,* 

In Jojagon v,. Gustafson, 233 114. App. 226, we had occasion 
te consider this statute and said (p. 885): “im tae instant case 
we are of the opinion that the etetute requiring white lignte visible 
at least 260 feet in the direction in which the autonobile is proe 
eeeding is for the benefit not only of tuese who sre using the 
highway ahead of the car, but, siso, to enable taose in driving the 
ear to avoid accidents." the saat rule ie ennounced in Gugru v. 

261 Iii. App. 99, opinion by Ar, ?re- 





2 ae Leis we 
siding Justices jones ef the Yecond District, now a menber of the 
Saprese court. ‘The court there eaid: (p. 102) “the statute of 

; this State orovides that every motor velicle shali carry two Lighted 
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lamps visible at least Bi) feet in the direetion towards whieh the 
moter vesicle is proceeding, during the peried trom one hour efter 
sunset to sunrise, The proviaions of the statute are fer the 
Demefit net oniy of tose who are using the Sighway ahead of the 
ear, but alwo to meble thowe in driving the oar te avoid ageie 
dente, (Jeunsop vy, susialeon, 255 121. App. 246.) onpervormanee 
of such statatory duty resulting in injury to anether may therefore 
be gald to be Hegiivence ae & sonehusion oF low. (ferre Noute & I. 
Bs 80. ¥. Veoehber, 129 Lili, S40; Jopumon vy. Sustetson, supra.) * 

Swat eouneel Yer ginintili seayn Gant this previelon ef the 
statute “only apgiied to spon wiate aAighwaye*® and door not apply te 
streets in cities; end in uupport @i tiie sounsel cites bee. 2037 
ef the Revised Chiengos Code of 1933. ‘hut soetion previces that 
"It ahall be wilewtal fer any person, fire or cerporation operating 
any attomebile, *** acon the gpublio *strecte and hi, bwaya within the 
eity, te use acetylene, clectrile or other bright headlight, er any 
hesdlight the raye from which @isil be intensified by any parabolie 
OF eondensing reflector, unless auch headlight ehall be properly 
shaded @6 ss not to blind, dassie or contuse other uwers of the 
highway or cake it difficult or anvate for them to ride, drive or 
Welk thereon." Se far ae the evidence discloses this ordinance does 
mot conflict with the statute. 

We think the contemiion ganugt be sustained becouse we are 
of opinion thai the statute wateh we save above quoted applies to 

» streets of cities as veil os to higiwnys im the country. The etatute 

is not Limited to highways outeide municipalities, That thie is 
@lee the view of the City Gouneli of Ghicage is shown by Sec, 2042 
ef the Reyiaed Code, shove cited, which provides thet "It shail be 
wnlawful te operate « vehicle the lights ef which je net conform 
te the provisions of the Illinois moter venicle lsw.* 


q . — 


Vin We think it clear that plaintiff wae violating See. 16 of 
q 4 
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the Kotor Vehials act, abyve quoted; that he was Hexiicent in this, 
and that such negligenee contributed to the coliisaten ana Ale resulte 
ant injuries. Ubviously, lights woioh enabled plaintiry te see but 
2¢ feet ahead of hin were of iittie or ne uze. We do not wish te 
be understecd a8 intiueting tat chalotiff woe net alee negligent in 
failing to look where he was going Leasuse ve do not pase on that 
question. We think it gufiicilent to say tast the Judguent cannat 
stand because of defendants’ viciation of the statute. Ginee ee 
bold that beth plaintiff and defendants were guilty of negligenee 4 
whi: acntributed ts pisintiff's lujurien, there san be ne recovery 
Uhder the law, and therefore the Judgaent Le reversed with o finding 
ef fact. 

FIIGALAT ABVURIEH VITA A FINDING OF FACT, 


MeSureiy, ?. J., amd watehets, J., ouour. 
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JERE A. ROTHSCHILD, SAxUEL I. ) 4- i 
KARGER, S10bRY ¥. KARGER, VICTOR ) pry a, Fo 
KUNZER, Jr., PULLER HX. ROTHSCHILD j ppc i uff 
and JOHN &, KAKG’R, sopartoers ) ff oat a 
doing business ag 2CTMSCHILD ) fo “s #- 
& COMPANY, ae — f 
Petitioners, ) PBTITION FOR LEAVE To 
} APPEAL FROM MUNICIPAL 
ve, ' COURT GF CHICAGO, 


ALBERT SABBATH, 


— — 


Resvondent, 


2892 TA. 649° 
eo 


WR, JUSTICE G'CORNOR DULIVERYR TH oPIIoN oF THR CcOUAT, 


Plaintiffs brought suit against defendant to recover a 
balance claimed to be due thes for vheat which they, as brokers, 
purchased for defendant at his request. There was a jury trial 
and a verdict in plaintiffs' favor for $1358.26, being the amount 
ef their claim. Afterward defendant's wetion for a new trial was 
ellewed and this court allowed plaintiffa' petition for leave to 
appeal. 

The record discloses toat plaintiffs are wewbere of the 
Ghieago Boari of ‘rade and they contend that from time to time 
they purchased wh«at for defendant at his recuest, there being 
more than 26 transactions; that all of the purchasee were for 
future delivery of woeat and tist on sack oceazien the wheat was 
wold by plaintiffe for defendant at “is requeat before the time 
for the several deliveries, 

The evidence siovs that the accounts were settled from 
time to time by the differences between the purchase price and the 
gale price, pluc trokers' commissions. Only four transactions are 
involved here. Flaintiffs claim teat they bought July wheat at de- 
fendant's request as follows: May 28, 1932, 20,000 bushele at 
| 89 1/8 cents; June 1, 1932, 5,000 buskele at $5} cents; June 1, 1932, 
—$,000 bushels at 55 5/8 cents, a 4 June 3, 1952, 10,000 bushels at 


86 een$s, and that they sold thie wheat, upon defendant's order, as 
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follews; June 3, 1932, 2,000 busiels at 84 7/3 cents; June 7, 
1932, 20,060 bushels at 51 $/8 ¢eents, and after charging brokere'! 
Goumissions ani the proper tax and emediting }500 woleh defendant 
had paid by sheek on June 1, 1932, there wae «a balance due ploine 
tiffs for which they sue, 

There is no dispute about the figures, but the defendant 
eontends that plsintiffs did not, im fact, buy wheat for nim but 
only “options” and tuat 1% war undersiood between plaintiffs and 
hinself that there would be no delivery of woeat but that the dif’. 
ferences between the purchase and seiling prices would be settled, 
that therefore tae dealings between the parties wore gaubling 
transactions and void within the meaning of Gee. 156, clap, 35, 

Pp. 1190, Ili. State Sar Gtate. 1935. 

See, 130 provides: ‘Whoever contracts to have or give to 
himself or another the eption to v¢li or buy, at a future time, 
any graid, *** where it is st the time ef making sugh econtraet ine 
tended by both parties thereto that the option, whenever exercised, 
er contract resulting therefroau, stall be settled, net by the ree 
@eipt or delivery of such property, but by the payment only of 
@ifferences in price thereof, *** w#hall be fined set less than $10 
Or more than $1,000, or coufined in the county jail not exceeding 
one year, or both; and ali centracts made in violation ef this 
section shall be comsidered gavbling contracts and shall be void." 

The euestion for deeision then is: Whether the claimed 
purchases and saics of the wheat in question were made with the 
intention on the part of beth plaintiffs and defendant that ne 
Gelivery of the wheat should be made or accepted and that settie- 

_ ments should be msde only on market delivery. Biordon v, Bevabe, 

ↄai Tha, 506, | 
Counsel for both sides say that this question was properly 

‘Mibeltted to the jury, and we aust assume this to be the fact 
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although there are no instructions in the abstract, while in the 

commen law part ef the regord the clerk chews a number of instruc- 
whetier 

tions, but/they were given or refused, and at whoee suggestion, 

foes mot appear. “he jury found in favor of plaintiffs but the 

eourt set aside the verdict and awarded a pew trial, 

Defendant, called by plaintiffs under the etatute, tertie 
fied that during the menth ef Hay, 1932, he had two agocunts with 
pilaintiffe, ome in connection with «rain und the other in conneee 
tion with stocks; that during this seriod & resresentative of 
plaintiffs exlled defendant 2 er iG tices « day and that "I remem. 
ber requesting kr, Frosiman to purchage through Kotheehild & Company 
wheat for ms at varlous times,* but he doubted if the purchases were 
actually made; that at times he received etetemente from plaintiffs 
whieh purportsd to shew purchases and seles; that he paid plaine 
tiffe $506 in Kay or June, 1922, "te soply on wy secount for 
Margin,” ani thet he paid no cther money on the account; that on 
each transaction he received a report from plaintiiis of the pure 
chase or sale. Defeudent furtrer testified that he wee a practie- 
ing attorney in Chicago and “earried on cxtensive traneactions in 
the puronase of grain for yours prier te 1952;" that he never made 
& demand on olaintifie te deliver omy wheat; that they never ree 
fused te deliver wheat te hin; that in sddition to being a praetie- 
ing lawyer he was an officer of the Hanthorne Race track, viecee 
president and general wanager of the track; that he owned 8 or 10 
Face horses and raced them in Tilineie ond Kentueky; that “I theught 
1 was finanelially able to pay “y losses vnen I went inte the trane- 
action at issue," 

The substance of true evidence is further te the effeet that 
in these transactions defendant would oall up plaintiffs and talk 
te their representative and request that plaintiffs buy or sell, a@ 


J the case might be, « certain nusber of bushels of wheat; that upon 
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each order to purchase wheat, plaintitfe would Lumediately telephone 
Daniel ¥, Rice, wie was also a member of the Chicage coard ef ‘rade, 
and staté that plaintilis wanted to buy a certain apecified Auber 
ef bushels of “ieat, 4nd taat thereafter Vaniel w. Hice reported 
teat they hed executed the order and sent a written confirmation ef 
the trancactian, aid on ach occasion of a purchase or sale by 
plaintiffs trey would send te delendaat a written weserandum Covere 
ing the transaction, a namber of which are in the record. Une of 
these exmibits from plaintiffs to defendant is dated May 28th, in 
whieh it is stated that plaintiils had bought 20,000 cusnele of 
July ‘heat at 80 1/8 cents. At the bottom is 4 stauped foru, oo 
ene line ef which sppears “exo” and two Lines lower "lignes" and 
epposite each of shese abbreviationa is a check mark waieh would 
indicate that the purchase was on “margin* ae defendant contends, 
Plaintiffs never nad any wheat In storage. This fact, of course, 
Would not bar plaintiffsfrom seliiag woeat, but ie of element te be 
considered in determining the intevtien ef beth parties, 

Pisintiffe' nead bookkeener, whose duty it was te record 
and supervise ali plaintifts' bueiuese traneactiona, testified ;: 
"We did met have any grain in storage for ir. Sabath, *«* We were 
loaned the future by Daniel *. Rice & Company wao Heid the wheat 
fer us. We held no wheat on tiat particular option and [ doa't ree 
@all tist we held any on any other option. * 

The evidence also ehews that defendant nad mo uee for the 
Wheat, no place to store it, aud he testified that one of pliaine 
tiffs’ resresentatives told him at the time in question that Lt was 
& good chanee now to “Scalp a few points” on wheat options. 

But eounsel for plaintitis eontend that the rule announced 
im Biordon y, HeGabe, 341 111. 506, to which case we huve hereto: ore 

7 Peferred, cugit to control here; that *hile in tat case the Supreme 
⸗buri held that two mortgages, given by BcUabe on his farm to secure 
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Losses he hed incurred in trannactions similor to the transactions 
before ue, were vold beesuse they were cantrary to the provisions 
ef See. 13) of the Criminel Code, abeowe quoted, yes the court in 
that omge held that other pricr transactions between the partics, 
which cecurre’ when, it seoraret frow the ewidence, MeCabe had 
euffielent funde to carry out such trorssetions, wers net in eon. 
travention of See, 18). We eannet agree with the construction of 
that case as contended for by counse) for plaintiff. We think that 
all that can be seid is that the court hold that the suestion of 
the finencial ability of MeCabe to carry cut hie traneactions was 
but an element to be taken into consideration in determining the 
intention of beth parties. 

We think the great weight of the eviteree ia that beth 
parties inmtented that no wheat should be delivered, but inetead 
there should be 2 payment of the difference botween the purchase 
and sale price of the eheat, We ure certain tint we would not be 
Warranted in dieturbing the action of the trial court in awarding a 
new trini. He eaw end heart the witnesses ond was in « mugh better 
position te detersine the matter in controversy than we are. We 
have only the printed page before us. The trial Judge is vested 
with a broad discretion in granting » new trial whieh we ought net 
to disturb exeent in «2 clear oase. 

Por the reasons ttated the order of the Municipal court 
of Ghicago apscaled from is affirmed, 

ORDER AFFIRMED, 


MeSurely, ®. 3., amd Matchett, J., concur, 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of Gerakan in 
the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


RALPH H. DESPER, Sheriff. 


929T.A.642 


BE IT REMEMBERED, that afterwards, to-wit: tn DEC 5- 1935 
mie opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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GEN. NO. 8912 AGENDA NO. 33 


= 


IN THE APPELLATE COURT OF ILLINOIS, 
SECOND DISTRICT 


OCTOBER TERM, A.D. 1935 


MARY MCKEOWN, 
Appellee, 
Vs. APPHAL FROM CIRCUIT COURT 
WILL COUNTY, 
JAMES D. CASTELLI, 


Appellant. 


HUFFMAN - PJ. 

This is an appeal from an order of the circuit court 
of Will county in granting a new trial. Appellee as plaintiff 
below brought suit against appellant for damages sustained to 
her automobile in a collision between it and a car driven by 
appellant, which collision was alleged to have been caused by 
the negligence of appellant, who was the defendant below. The 
jury returned a verdict finding the defendant not guilty. Upon 
motion by plaintiff, the court granted a new trial. The 
defendant prosecutes this appeal from the order of the court 
granting the new trial. 

It appeared from the evidence that the plaintiff was 
possessed of a Packard Sedan, and the defendant of a Chevrolet 
Coach. The accident occurred at the intersection of Richard 
street with Fourth Avenue in the city of Joliet, on February 
28, 1931. Plaintiff's car was travelling north upon Richard 
street. Defendant was operating his car west upon Fourth 
Avenue. Plaintiff's car was damaged by the collision to such 
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an extent that it was sold to a wrecking company for $40. 
The highest bid plaintiff was able to obtain from any other 
such company was $25. 

In granting the motion for a new trial, the court 
stated his reasons therefor, among which were the followine: 
The location of the respective cars in the intersection at 
the time of the collision; their location immediately there- 
after; the weight and size of thse respective cars together 
with the number of passengers therein; the result of the 
collision upon the ears; and the testimony as it appeared 
with reference to the physical facts existing in the case. 

The court stated that he was of the opinion the verdict was 
against the manifest weight of the evidence. 

Appellee's residence is just across the street from 
the Central Presbyterian Church; a dance was being held on that 
nightat this church; appellee was at the chureh as one of the 
echaperons; her son Paul was using her car for the purpose of 
taking the young people to and from the party; and he was so 
engaged in returning certain of the guests to their homes at 
the time of this accident. As he approached the intersection 
in question, the evidence is to the effect that he reduced the 
speed of the car to five miles per hour. The defendant claimed 
that he was operating his car at a speed of from five to eight 
miles per hour at the time and place in question. 

Trial courts are properly clothed with great dis- 
eretion in the refusing or granting of motions for a new trial. 
They see and hear the witnesses testify and thereby have the 
advantage in many respects over a court of review. From an 
examination of this record, we are unable to say that the trial 
court abused its discretion in granting the motion for a new 


trial in this case. 
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’ 1 is therefore affirmed. 








The order of the triel court in sranting a new 
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ATE OF ILLINOIS, } 
ss 
I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 





SECOND DISTRICT 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
day of 





Appellate Court, at Ottawa. this 
in the year of our Lord one thousand nine 
hundred and thirty- 


Clerk of the Appellate Court 
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AT A TERM OF THE jOreyLers COURT, 


Begun and held at Ottawa, on Tuesday, the first day of October, in 





| the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Illinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. FRED G. WOLFE, Justice. 


STUS L. JOHNSON, Clerk. 


RALPH H. DESPER, Sheriff. 2 8 2 1 A 6 
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BE IT REMEMBERED, that afterwards, to-wit: ¢n DEC 5 - 1935 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words ana figures following, to-wit: 
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GEN. NO. 8991 AGENDA NO. 21 


IN THE APPELLATE COURT OF ILLINOIS, 
SECOND DISTRICT 


OCTOBER TERM, A.D. 1935, 


CATHERINE S. MORNINGSTAR, 
Appellee Appeal from Circuit Court, 
Warren County. 
vs. 
EVERETT C. HARDIN, et al., 


Appellants. 


HUFFMAN = Pid. 

This was a chancery action brought by appellee against Everett 
C. Hardin, the Second National Bank of Monmouth, and Murray E. Buck. 
The bill alleged that a fiduciary relationship existed between appellee 
and appellant Hardin; alleged that by virtue of such relationship, 
the said Hardin induced the appellee to transfer to Murray E. Buck 
a $7000 promissory note, designated as the Torrance note, to be put 
up as collateral by Buck with the said Second Nationel Bank of 
Monmouth, as additional security for indebtedness then owing by Buck 
to said bank. It was char@ed that Hardin obtained an unfair advagtage 
to himself as a large stockholder, officer and director of the said 
bank. Appellee was 92 years of age, and without business experience. 
Appellant Hardin was a large stockholder of the bank, the President 
thereof, and a man of wide business experience. It was alleged by 
appellee that in 1919, she became possessed of $12,000; that she 


requested Hardin to look after the same and the investment thereof; 
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that he agreed to do so and did from that time until 1933, act for 
appellee in the investment of her funds, looking after the collection 
thereof and in all respects handling her business affairs; that he 
| took mortgages in his own name as mortgagee, which represented the 
investment of her funds; that he placed these in a box at his bank whi 
| he kept for and on behalf of appellee; that he was the recipient of 
appellee's entire confidence and trust; that among the several trans- 
actions was a $10,000 mortgage, which in 1925 was renewed in the name 
Hardin as mortgagee. This is the mortgage which was executed by the 
said Torrance. In 1950, Torrance paid 33000 upon the principal of 
the loan and the mortgage was again renewed for the remaining balance 
of $7,000.00, in Hardin's name es mortgagee. He looked after this 
renewal and placed the same in the safety deposit box in his bank 
which he used for appellee's business effairs. It is claimed that he 
reinvested the £3000; that he collected interest on the loan and 
deposited the same in the bank to appellee's credit. The bill further 
‘charges that the $7000 Torrance note was the property of appellee 
and in her box at the bank, having been vlaced there by Hardin; that 
he knew of the existence of the same and had in his possession at 
all times a key to her safety deposit box. 

Appellee's daughter was the wife of Murray %. Buck. Buck 
was a customer of said bank and became teavily indebted to it upon 
mortgage secured notes signed by himself and wife. The bill charges 

that in April, 1933, Hardin prepared an instrument in writing, which 
he requested Buck to have apoelice sign, which writing was an auth- 
ority from the appellee to the bank to deliver to Buck the 37000 
Torrance note; that in pursuance thereof, Buck did request appellee 

to sign the instrument. This, appellee refused to do. It is then 
charged that a few days later, Hardin requested Buck to bring appellee 
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to the bank, together with his wife. This was done, and it is charg= 
ed that Hardin thereupon worked upon the sympathies of aynnellee and 
told her that unless she executed the paper that the Bucks would 

lose their farm and that the bank would foreclose thereon; and further 
represented to appellee that if she would turn over the ‘Torrance note 
‘to Buck, that it would be placed in his safety deposit box and would 
‘be just as safe as in her box, and would be returned to her devosit 
}box in a few days when she requested it; that the reason for this was 
so that Hardin could convince certain persons that Buck had other 
property than his farm. It is claimec that Harcin represented to 
appellee that the note would te returned to her box in a short time, 


“x 


‘and would be returned whenever asked for by her. Appellee cdttimed 





‘that relying upon the statements and representations of Hardin, and 
Without knowing the nature of the instrument which she was signing, 
she did sign a writing presented to her by Hardin, which is as fol- 


lows: 


Second National Bank 
Monmouth, Illinois. 


You will please open my safety deposit box 

and deliver to Murray ©. Buck the Geo. M. Torrance 

mortgage note of $7000.00. Mr. Buck will issue his re- 

eeipt therefor. I am loaning this to Mr. Buck. 

Very truly yours, 
Catherine Morningstar." 

Following the execution of this writing by appellee, Hardin took from 
her safety deposit box the Torrance note, and delivered same to Buck. 


Hardin then wrote a receipt therefor which he had Puck sign, which is 


as follows: 
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Nipril 5, 1933. 


I have this day received from Mrs. Catherine 
Morningstar mortgage note of G. M. Torrance for 
87000.00, This is borrowed from her for collateral 
purposes as per her order. 


Ge M 

Murray =. Buck." 
Appellee claims she did not know any use was to be made of 
the Torrance note except that it was to be placed in Buck's box, as 
represented to her by Hardin. She charges that she was jenorant of 


business dealings and inexperienced therein; that she relied implicitky 


von bis representations to her that the Torrance 


upon Hardin anc u 
note would be returned to her box in a short time end at any time upon 
her request; charging that at the time of the transaction, Hardin 

stood in a fiduciary relationship to her and that she did as he re- 
quested and dirested her to do besause of the fact of the confidence 
reposed in him, and the reliance she placed upon him to properly 
transact her business affairs and to protect her business interests. 

It is charged that she did not know the note was to be used as col- 
lateral to the indebtedness of Buck until later, when she reauested 

the return of the note; thet Hardin through his knowledge as the con= 
fidentieal advisor and agent of appellee, had full knowledge of her 
ownership of this note and took advantage of the relationshio exist- 
ing between them in order te secure the same as additional security 

for Buck's indebtedness to the pank. Appellee later requested of 
Hardin the return of her note. It is claimed that he then advised 

her for the first time that the note was held by the pank as collateral 
for Buck's indebtedness. The bill preys 4 decree establishing 4 


trust in favor of appellee against Hardin or the bank or whichever 


ene was the holder of the note, and that they be compelled to execute 
the trust by delivering the note to appellee, or in the event they 


no longer hold the sane, that they be required to pay +o her the 


py 
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|, 4 
the value thereof. The court found that the Torrance note for 


7000. and the mortgage sec curing the seme, were held by the Second 


th, as tru 


’ istee for appell 


ational Bank of Monmout 
trust pe executed by the surrendering of said note and mortgage 
to appellee. Hardin and the bank orosecute this appeal from the 


decree of the Court. 


It appears from the evidence that appellee had no bank 
account until she came into ~ossession of this money after the death 


lef her son, in 1919, It fur ther appears that at the time she came 





linto possession of the money, she requested Hardin to take charge of 





















the same and to look after it for her. Her reasons for this are 


obvious. She was extremely old and lacking in business experience. 
He was a highly successful pauker and business man of wide experience. 
e evidence discloses thal he gaid to her, at the time 01 tha above 


Fecuest: “I will take care af it the same as I would for my own mother." 


Frov that time down throvch the suceeeding years, appelise produced 


approximately one hundred exhibits to sugtain her contention of a 


| fiduciary relationship existing betveecr her and appellant Hardin. 4 


great number cf these exhibits ere letters written by him to avvellee 


with reference to the investment, collection enc reinvesinei 


funds, the disposition made of the money from time to time, the cash- 


ing of certain government securities, which letters were but the report 


to her of his acts in the handling of her money. Notes taken for 


loans thereof were zeneralily taken in the name of Hardin, and especial= 
ly so during the latter years. 
wore than a business 


> 


{t is contended by Hardin that nothing 


relationship existed between him and appellee, similar to the service 


Wy 


eustorarily rendered at that time by all hanks and bankers to thei 


eustoners. Buck wes indebted to the hank on a $16,000 loan, which 
| 4 
was a first mortgege on his farm. 


9 He was also indebted to the bank in the further sum of 


These notes had been sold by the 
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14,585.68, which indebtedness was represented by notes and secured 

y a second mortgage on his farm and by a chattel mortgage. The bank 

oratorium became effective in March, 1933. It was in the following 
llowing 


onth that the transaction regarding the Torrance note took place. 





= ho a. — 4 
The record in this case consists of over 540 pages, of which approxi- 
tely 400 pages are evidence, The extent of the record makes it im- 
practical to attemmt any discussion of the series of transactions 


between the parties. The remarks of the trial court are incorporated 


a 





— the record. The court found from the evidence that a fiduciary 


feo tionship existed between appellee and appellant Hardin. He further 





found that appellee did not understand what wes being done at the time 




















she signed the writing on April i, 1943, with respect to the Torrance 


mote. It appears from appellee's testimony that she went to the bank 


— 


on the day in queston at the request of Hardin, which request Wa 


conveyed to her by Buck. She wes about ninety years old and inexper- 


|ienced in business. The evidence demonstrates that she had the utmost 


she had refuscd to sign the paper 


confidence in the appellant; that 


when presented to her by Buck upon a day previous; that at Hardin's 


he instruction and 


instance Buck brought her to the bank, where at 


regussted by him and 


Ww 


@irection of Hardin, she signed the paper a 


This occurred after a relationship of many years 


as prepared by him. 


between appellee and appellant, during which time appellant was in 


/possession and management of appellee's money. It is not disputed 


that during all of the foregoing time he had the conplete confidence 
| of appellee. 


It has many times been said that if the confidence in fact 


exists and is reposed by one party and accepted vy the other, the re=- 


equity will so regard the de 


|) them. Warren v. Pfeil, 2346 Ill. 544, 360; Higgins v. Chicago Title 


While the term fiduciary relation- 


lationship is fiduciary and alings between 


and Trust Co., 312 11. 11, 16. 
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ship is a broad anc comprehensive one, and scarcely susceptible 
of a fixed definition, applicable to all cases, (Gomm. Merchant's 
Bank v. Kloth, 360 111. 294, 502; Mors v. Peterson, 261 Ill. 5352, 
536), yet the law regarding sucn relationship is so well settled 
as to require no discussion here. The questions presented in 


is sufficient to establish such 


8 


this case are whether the evider 


a relationshiv and if advantage has been taken thereof. These 
are necessarily questions of fact to be determined from the 
evidence in this particular tase. 


The bank held the Torrance note for $7000 (Ex.51). 


{Ty 
cr 


, 


This note was made payabl o appellant Hardin, and endorsed 

by him "without recourse,” at the time of the above transaction. 
From an examination of the record in this case, we 

are of the opinion that the Zeeree of the trial court is correct. 
Appellee filed an additional abstract which in this 

ease is deemed to have been reasonably necessary. The clerk 

is ordere@ to tax the costs thereof against avnellants. 


Me decree of the trial court is affirmed. 


Decree affirmed. 


7 





“7 
erase qeeers yleotsoe Sans ,eno ovienedetqmos omg Seors.e,1 a 


a'gasioteM .sum00) ,soseo Ife of eldeotlogs ,nottintted. —— 
ae .Itx [88 ,noatted .y eTOM ;S08 ꝛes -L{T 098 FOLK o¥% 
belttees Ilew oa ei “iambiakes fous gotbtsge1 eat eae 
; at betnezetg esoltaesp edT eter noiaawoelb on otiypst. oF 8 










. Ys 




















dove detidstae ot tmotoltiva ai sonebive ont tediodw ere e898, ME 
seeiT ,.tostedt nexist ceed agi systnsvhs Ti das. qidasolt sLer 8... 

ed? mort bSoentmreteb ed ot sost to auoliasyp TLlizpesegen, Rn, 

-eeso talyoltieg aldy at oomedtys 

. (L8,.xd) coors Tot eton songt10oT add Bled Aned edt. ... a titan! , 








beetobue bos ,atbteH taus{leqqs ot oldsysq gbem asw oton aL. 
J —— ———— ovods edt to emtt odt ta “,eatuooet todd tw" mid Wh 
ow ,08A0 afd? at bio9eT odt to rohteqtmexe 28 mort 53 “on st 
.toortos el tryos [ettt eft to seto95 oft tad? gotnige edd * CTA 


etds ant dotdw tostteds [anotttbbhe ae he Ls eellegga | 4 zed. of ove 


Ztelo eff .visaasoen yidanoaset need svad of denses pt asd 4, 


+@tnelfeoqe tenteys toeted? ataoo oft xed of betehto al... 
ebomritts at tyoo [strt edt to eentpeh. eft Pee! » 

j = 
o26 vow 001 


ebemtitts sotoed a ,uLdea Zo mit 


- we vd boxeye 
x 

logge, ner 
; mot ) 

an See ek 
‘ie 









STATE OF ILLINOIS, 
SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
ify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 
record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 
hundred and thirty- 


Clerk of the Appellate Court 
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AT A TERM OF ee? a COURT, 


Begun and held at Ottawa, on Tuesday, the first day of October, in 


oo 


the year of our Lord one thousand nine hundred and thirty-five, 


within and for the Second District of the State of Illinois: 


| Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 


Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


RALPH H. DESPER, Sheriff. - — 
9 © » * A f A s). 


ol 


BE IT REMEMBERED, that afterwards, to-wit: tn UL 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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GEN. NO. 9002 AGENDA NO. 27 








IN THE APPELLATE COURT OF ILLINOIS, 
SECOND DISTRICT 


OCTOBER TERM, A.D. 1935. 





EDNA NORDMAN, Administratrix of the 
Estate of Oscar Thoren, deceased, 





Appellant, 

vs. APPEAL FROM CIRCUIT COURT 
WINNEBAGO COUNTY. 

WALTER A. CARLSON, 


— — — — — — — — — — 


Appellee. 


cere — — — — — — — — — — — — — — — 


— — — — — — — — ——— — — — — — — —— 


HUFFMAN - P.d. 

This was an action brought by apvellant under the Injuries 
Act for the alleged wrongful death of appellant's intestate. The 
jury returned a verdict in favor of the defendant. Appellant prose- 
cutes this appeal from the judgment of the court upon the verdict. 

No eye witness to the accident testified regarding the 
facts connected therewith. The evidence disclosed thet the deceased 
was a strong, healthy, and active man; that he lived near to the 
intersection of Rural and Summit Streets in the city of Rockford; 
that on December 10, 1934, at about six-thirty o'clock in the even- 
ing, he was struck and killed by appellee's car near the north curb 
of Rural Street. Rural Street runs east and west. Summit Street 
runs north and south. The deceased, after the accident was lying 
on the north portion of Rural Street about twenty-five to thirty 
feet east of the east curb line of Summit Street. Several people 


living in properties adjacent to the place of the accident, heard the 
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impact and immediately went out to investizate. They furnished the 
only testimony as to the facts connected with the accident, as they 
‘appeared immediately after it happened. Appellee's car proceeded 
east on Rural Street a distance of ap»roximately two hundred feet 
-pefore coming to a stop. The streets were covered with snow, except 
in the center track where the snow had been worn off and portions 

of the pavement were exposed. The deceased was taken to his home by 
some of the neighbors who had heard the impact and who had gone out 
tc investigate the cause of the noise. They lifted the deceased 
from the street and carried him up the steps into his residence. The 
appellee was present. A doctor was called. The injured man was re- 
moved to a hospital, where he forthwith died from his injuries. 

The post mortem disclosed that the diaphragm had been rupt- 
ured and the stomach had passed from the abdominal cavity into the 
chest cavity; the lung on the left side was cbhllapsed; the heart was 
dGisolaced; internal hemmorrhage had filled the stomach cavity; both 
less were broken. These physical facts demonstrate that the deceased 
was struck by extreme force and violence. One witness on behalf of 
appellant testified that on the night of the accident, he met appellee 
at the hospital where in a conversation regarding the accident he 
asked him how it happened, and appelice responded, "Well, I was 
coming up the street, going east there, and then I saw him, but it 
Was so quick that I gave him the horn and he didn't jump quick enough." 
The witness further testified that apoellee stated he stopped his 
ear as quickly as possible. Appellee was permitted to testify in 


regard to the above conversation in the hospital. Appellee admitted 


making the statement as above set out, but he denied making any 


statements such as, "I was going too fast,” or, "l guess I was going 


too fast." It had been claimed by another witness for appellant that 
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on the evening in question, the appellee had stated to him thet the 
accident happened because he was going too fast. 

At the instance of apvellant, the court instructed the 
jury with respect to an Ordinance of the City of Rockford, as fol- 
lows: 

"That the Ordinance of the City of Rockford, 
having to do with street traffic regulation, 
among other thinss, vrovides as follows: 
‘A pedestrian, in stepping from the sidewalk 

to any street, shall look in each direction for 

aoproaching vehicles and exercise reasonable care 

and caution in crossing such street and make all 

reasonable efforts to cross at resuler street 

crossings.'* 

and if you believe from the evidence that vlain- 

tiff’s intestate stepped from the sidewalk into 

Rural Street and that he failed to exercise reason- 

able care and caution in crossing such street, 

and that such failure, if any, contributed proxi- 

mately to cause his injury, which resulted in his 

death, then you should find defendant not suilty." 
The above instruction was given over the objection on the part of the 
appellant, and appellant insists that the ssme constituted reversible 
error, under the facts and circumstances as they exist in this case. 
There was no evidence in the case as to when or where the deceased 
stepped from the sidewalk into the street. Nor is there any evidence 
to disclose where appellee's automobile was at the time the deceased 
entered the street. As far as the record is concerned, there is no 
evidence that the deceased had stepped from the sidewalk into the 
street at the time he was struck by the automobile. 

Instructions, although they may correctly state a rule of 
law, must be applicable to the evidence. They should not assume or be 
based upon facts not appearing fi the evidence, as they may be pre- 
judicial to a litizant's rights. Rasmussen v. Nelson, 217 Ill. App. 
209; Kirsch v. Walter, 151 Ill. App. 378. Instructions of the above 


nature are likely to mislead a jury. Vaughn v. Director of 4ys, 
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218 Ill. App. 595; Dunn v. Chrichfield, 214 Ill. 291. ‘he above in- 
struction was not based on any evidence in the case and it singled 
out a controlling element of defense to the jury. As we understand 
the evidence in this case, the deceased was in Rural Street, near the 
north curb thereof, when he was struck by the automobile; that the 
automobile was travelling cast, and that it was the left front fender 
of the car which struck the deceased. The above things are zained 
from the physical facts disclosed by the evidence. Juries must not 
base verdicts upon conjecture and speculation. They should be based 
upon facts and circumstances appearing in evidence and upnon reason- 
able inference and deductions drawn therefrom. What meager facts 

do exist in this case do not supoort the theory that the deceased had 
stepped from the south side of Hural Street into the path of appellee's 
automobile. 

While this court is very reluctant to reverse and remand 
this case, yet under the facts and circumstances surrounding this 
particular accident, we are of the opinion that the above instruction 
places an undue emphasis upon that one material point, upon which 
there was no evidence, and that the jury could easily have assumed 
that since the duty to look, etc., rested upon the deceased, and since 
such fact did not appear in the proof, that the rule of law as an- 
nounced by said instruction should apply and the jury very naturally 
mizht have considered it was thereby its duty to return a verdict of 


not guilty. There is no escaping the fact that the instruction did 


single out only one material question, which had a tendency to assume 
a fact not shown by the evidence, and which fact was one of control- 


ling importance as a matter of defense. ‘Since there was no evidence 


upon whick to base the instruction and cue to the fact that there were 


no eye witnesses to the accident, we believe that the ends of justice 
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11 ve better served by a retrial of this case. 
y The judgment is therfore reversed and the cause remanded 7 
or another trial. 





Reversed and remanded. 
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STATE OF ILLINOIS, i 
ss 
I. JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


SECOND DISTRICT 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


day of 





Appellate Court, at Ottawa, this 


in the year of our Lord one thousand nine 





hundred and thirty- =e 











~~ Clerk of the Appellate Court 


(73815—5M—3-82) 307 


* | " 
it F 
——— tb Sree ye 


4 = 
b ‘ Th ie soup — — wel? bere aboot HH be cohen th oe 7 nes 
i frie: V@at ager? Vises oll ee tesebea epee odt Ww wie wort : 1 * J 


hy i 
‘id ae Goad Yoo be ofa 1 here pet at —— 


te toh ait eet fe ree) fie” 


wali bade) ate biol row Wj vee w(t at — —— 


——— — — rit) bine be 


Fewer’) adullyayh #44 lo ety 





— 


— 


? 

F 
⸗ — 
AT A TSRM OF DHE APPELLATE COURT, 


Begun and held at Ottawa, on téesday, ffe first day of October, in 
the year of our Lord one thousand nine hundred and thirty-five, 
within and for the Second District of the State of Tllinois: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. FRED G. WOLFE, Justice. 
JUSTUS L. JOHNSON, Clerk. 


RALPH H. DESPER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: ¢n DEC 5 - 1935 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words anc figures following, to-wit: 
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GEN. NO e 900 3 AGEND A NO 39 


IN THE APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


OCTOBER TERM, A.D. 193 


o 


SARAH EDNA PAGE, 
Appellee, 
VS. APPEAL FROM THE CIRCUIT COURT OF 
KANE COUNTY. 
AGNES M, BURNS and RICHARD 
O. BURNS, 


Appellants. 


HUFFMAN - P.d. 

Appellee was the owner of a residence property in Aurora, 
Illinois. She exchanged or traded this property to Willis C. 
Keeves and wife for other property. Vhile Keeves and his wife had 
the record title to the property, they entered into a contract of 
sale therefor with appellants. Pursuant to such contract of sale 
between Keeves and apvellants, Keeves furnished a guaranty title 
policy for the property, issued by the Chicago Title and Trust 
Company, showing merchantable title to be in Keeves and wife. 
Following the above transactions, apoellee Page brought a suit to 
set aside the dea. between herself and Keeves whereby Keeves became 
vested with the legal title to the property in question. The 
eircuit court of Kane county entered its decree in that case, 
finding that the exchange had been induced by fraud, and ordered 


that Keeves and wife should reconvey to appellee herein title to the 


6 in question subject to the rights of appellants hereyn 
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under their contract of purchase as made with the said Keeves. 
Although Keeves prayed and prosecuted an appeal from this decree, 
yet he subsequently thereto complied with the decree of the 
eircuit court and reconveyed the property to anvellee Page 
together with transfer of the contract of sale as made between 
him and appellants. Appellants defaulted in some of the monthly 
payments under the contract of sale during or followinz the above 
litigation between Keeves and Mrs. Passe. After Keeves had 
complied with the decree of the court entered in the suit brought 
by Mrs. Page against him, Mrs. Page then instituted this suit 
against appellants to foreclose the contract of sale as made be- 
tween Keeves and appellants. The trial court found the amount 
due from appellants to appellee including a reasonable attorney 
fee, and decreed that appellants should pay to appellee such sum 
with interest within a fixed time, and that upon such payment 
being made, that appellee should deliver to appellants a title 
guaranty policy from the Chicago Title and Trust Company showing 
merchantable title in herself, together with proper corveyance 

of the premises; and thet in default thereof, on the part of 
appellants to so pay, that the premises be sold by the Master and 
the debt to appellee satisfied. Apoellants prosecute this appeal 
from the decree as above entered. 

Appellants urge that due to the fact that Keeves had 
prosecuted an appeal from the decree entered against him in the 
suit brought by Mrs. Page, that they were not in default in their 
contract, and that no payments should become due. Keeves and 
wife having complied with the decree of the court in that case, 
renders this a moot question at this time. Appellants also urge 
that no payments should be due from them to Mrs. Page until she 
Bak teeni shea them a guaranty volicy, as above set out. Keeves 
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had already furnished such a policy while the legal title was 

in him, and the decree of the court in this case amply protects 
the rights of appellants in that it provides the appellee shall 
@urnish to appellants such a policy uvon appellants completing 
the contract. We find no errors existing in this record and the 


decree of the trial court is affirmed. 


Decree affirmed. 
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BE IT REMEMBERED, that efterwards, to-wit: tn 
the opinion of the Court was filed in the Clerk's Office of said 


Court, in the words and figures following, to-wit: 
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IN THE APPELLATE COURT oF ILLINOIS, 


| SECOND DISTRICT 








OCTOBER TERM, A.D. 1955. 


ROBERT B. AYRUS, Administrator 
of the Estate of Frank Ayres, 
deceased, 

Appellee, 

VS. APPEAL FROM COUNTY COURT 
DUPAGE COUNTY. 

VILLAGE OF HINSDALE, a Municipal 
Corporation, 

Aovellant. 


HUFFMAN - P.J. 

This suit was originally commenced by appellee in a 
Justice of the Peace court to recover the sum of $494, allezed 
to be due as a reasonable sum for services performed by 
appellee's intestate, in spreading a special assessment for 
appellant village, known as assessment number 276. The trial 
there resulted in a judgment in favor of the plaintiff. From 
such judgment the village perfected an appeal to the county 
court of DuPage county, where this trial was had before the 
Judge of said court, without jury. The trial court gave judgment 
in favor of appellee for $370.50 and costs. Appellant prosecutes 
this apveal from such judgment. 

As above stated, this suit was brought for services 
rendered by plaintiff's intestate in spreading a special assess- 


ment for the village upon an alleged azreement or contract between 
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said deceased and the village. The contract was not in 





writing. The deceased was an old resident of the village of 
Hinsdale, and had served in various public capacities therein. 
From 1922 to 1931, the deceased had spread all of the special 
assessments levied by the village. They approximated 125 in 
number. Of that number, proceedings for twelve of such assess- 
ments were abandoned by the village, as follows: One in each 
of the years 1922, 1925, and 1924; three in 1925; two in 1926; 
and one in each of the years 1928, 1929, 1930, and 1931. The 
deceased had always been paid his compensation by voucher 
payable from the first installment of the several assessments. 
The special assessment involved herein was instituted by 
ordinance approved November 5, 1929, and abandoned by ordinance 
approved January 6, 1931. Appellee's intestate continued to 
live in the village until his death in August, 1932. At no 
time did he make any claim to anvellant for compensation for 
services rendered in spreading assessments in any of the pro- 
ceedings which were abandoned by the village. In December, 1954, 
appellee instituted this suit to recover for the reasonable 
value of the services of her intestate, rendered in connection 
with said special assessment number 276. 

It is maintained by appellant that plaintiff's 
intestate had agreed that no compensation would be payable to 
him for any services he might render in spreading special 
assessments, the proceedings for which might thereafter be 
abanconed by the village. Appellant offered to prove by the 
members of the Board of Trustees of said village the above 
agreement made with them on the part of the said deceased. The 
court refused such testimony and appellant assigns same 4s 
error. We are of the opinion under the facts as they exist in 
, this record, that such testimony was admissible, as proof of 
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conversations between parties to a parole contract. Wigmore 
wm lividence, (2nd ed.) sec. 1770, p. 778; that they were 
further admissible as statements against interest. Hagenbaugh 
v. Crabtree, 55 Ill. 226; Pederson v. Nixon, 284 Ill. 421, 428, 
429. Such proof offered, was to the effect that the deceased 
met with the village board, whereat the terms of his employment 
and compensation were discussed by the village board and agreed 
upon, to which the deceased acquiesced, made no objection, and 
later carried out such agreement. The admissions were proper 
as against appellee. Republic Iron Co. v. Indus. Com. 302 Ill. 
401, 405; Schell v. Weaver, 225 Ill. 159, 161, 162; Wigmore on 
Evidence, (2nd ed.) sec. 1081, p. 598; sec. 1455, et seq., 
being chapter on statements against interest. 


For the above error, this cause is reversed and 


remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, i 
Ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


day of 





Appellate Court, at Ottawa, this 


in the year of our Lord one thousand nine 


hundred and thirty- 
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George Carrico Drake, by Edith M. Drake, His Cor- 
servator, Plaintiff—Appellee, v. The Bankers 
Reserve Life Company, a Corporation and 
The Ohio National Life Insurance 
Company, a Corporation, 

Defendants-Appellants. 2 O 


82 I.A. 643° 


Appeal from Circuit Court, Montgomery County. 





Aprit Term, A. D. 1935. 
Gen. No. 8910 Agenda No. 19 


Mr. Justice Davis delivered the opinion of the court. 

This is an appeal from a judgment of the circuit court 
of Montgomery county in favor of the plaintiff, Edith 
M. Drake, conservator of George C. Drake, against the 
defendants, The Bankers Reserve Life Company and 
The Ohio National Life Insurance Company, for the 
sum of $3858.00. The suit was originally commenced 
against The Bankers Reserve Life Company and sub- 
sequent to the bringing of the suit The Ohio National 
Life Insurance Company, which became liable and 
pound for all of the obligations of The Bankers Re- 
serve Life Company under the policy, voluntarily be- 
came a party defendant in said cause. The ad damnum 
in the declaration is $2500.00 and although judgement 
was entered for $3858.00 which included amounts due 
after the filing of the suit, such error, if any, is waived 
by the defendants. 

The parties entered into a stipulation by the terms 
of which they waived a jury trial and consented that 
the cause might be submitted to one of the judges of 
the circuit court of Montgomery county “upon this 
stipulation of facts and exhibits attached.”’ 

It appears from the stipulation that George C. Drake 
on February 13, 1920, applied to The Bankers Reserve 
Life Company for life insurance, and that said com- 
pany accepted his application and he paid the sum of 
$92.00 as premium on gaid policy ; and, in cons deration 
of said payment, on February 93. 1920, issued to him 
insurance policy, numbered 54301. 

On August 11, 1925, said George C. Drake applied 
for total permanent disability insurance with waiver 
of premium payments, and on that date furnished 
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On said date George C. Drake was adjudged insane 
by the County court of Macoupin county and committed 
to the Illinois State Hospital for Insane at Jackson- 
ville, where he remained as an inmate until December 
18, 1927, when he escaped from the hospital and re- 
turned to where his wife was residing, near the village 
of Raymond in Montgomery county. On December 
29, 1927, he was paroled by the authorities of the said 
hospital to his wife, and on March 29, 1928, the record, 
kept by the authorities of said hospital, had entered 
upon it, ‘‘Discharged as cured;’’ that at the time said 
entry was made no medical examiner or official of said 
hospital had examined said George C. Drake since the 
time he was paroled to his wife on December 29, 1927; 
that he was returned by the authorities of Montgomery 
county to the hospital on October 25, 1928, where he 
has at all time since remained; that he is still living, 
but has not been restored to his reason by order of the 
County court of Macoupin county, or by the order of 
any court of the State of Illinois, or any other state. 

That on March 19, 1927, when the policy of insur- 
ance and waiver of premium provision, attached there- 
to, were in full force and effect said George C. Drake 
entered into a policy loan agreement with The Bankers 
Reserve Life Company and borrowed, upon the se- 
curity of said policy, $350.00, which sum was not repaid 
to The Bankers Reserve Life Company, or any part 
thereof, and that the interest accruing on said loan 
after February 28, 1928, was not paid by said George 
C. Drake, or by any one for him. 

Alfred A. Isaacs, County Judge of Macoupin county 
and Judge presiding when George C. Drake was ad- 
judged insane, acting for Edith M. Drake, conservator 
of said George C. Drake, wrote a letter to The Bankers 
Reserve Life Company, of Omaha, Nebraska, as fol- 
lows: 


Gillespie, Illinois, October 14, 1927. 

“‘Gentlemen: George Drake of this city is insured 
by you and has a loan on his policy and you now hold 
the policy as security for the loan. Yesterday he was 
adjudged insane and committed to the State Insane 
Asylum at Jacksonville, IIlinois. His widow desires 
to make proof of his disability and apply for payment 
according to the policy for total disability. Will you 
please forward the necessary blank forms to make 
this proof.’’ 

This letter was duly received by The Bankers Re- 
serve Life Company and on October 20, 1927, said 
company replied to the same, saying: 
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We thank you for your recent letter reporting that 
George C. Drake insured in this company under policy 
54351 has recently been adjudged insane and committed 
to the Illinois State Institution. 

At your request we are pleased to inclose necessary 
forms upon which proof of total and permanent dis- 
ability must be made. You will note that one of these 
blanks is to be made out by the claimant who ordinarily 
is the insured. In this case, however, a guardian will 
have to be legally appointed by the court for the in- 
sured and the guardian should make out the claim and 
accompany it with certified copies of the court proce- 
dure in the case in which George C. Drake was de- 
clared insane, as well as certified copies of letters of 
guardianship and bond showing the appointment and 
qualifications of the guardian of George C. Drake. 

The blanks are submitted without prejudice to this 
company and will have our prompt consideration when 
they are received at the Home Office. 

No proofs of loss were ever made and delivered to 
The Bankers Reserve Life Company or to the agent, 
or agents, for it. 

It was further stipulated, that if judgment was 
rendered in behalf of the plaintiff in said cause that 
the same might be rendered by the court against The 
Bankers Reserve Life Company and The Ohio National 
Life Insurance Company and that the defendants 
might appeal, either jointly or severally, from any 
judgment rendered. 

The defendants state that the main error relied upon 
for reversal is that the court erred in finding that the 
defendant, The Bankers Reserve Life Company, re- 
ceived at its home office due proof of permanent dis- 
ability according to the provisions of the disability 
rider, before lapse of the policy for non-payment of 
premium, and that the plaintiff was entitled to receive 
payment of' the disability benefits provided thereunder. 

It is also the contention of appellant that the ques- 
tion as to whether Drake, by reason of his mental dis- 
ability, was absolved from making proof is not before 
the court under the pleadings and state of the record. 
That this is apparent from the pleadings. A demurrer 
having been sustained to the original declaration, 
which alleged that by reason of the disability of Drake 
he was incapable of, and absolved from giving any 
notice of disability, the declaration was amended and 
after the filing of a general and special demurrer to the 
amended declaration it was abandoned and an addi- 
tional count upon which judgment was entered was 
filed alleging that on October 20, 1927, due notice of 
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loss and proof of loss and disability were furnished to 
the defendant in writing. 

It is insisted by appellee that Drake being insane and 
the policy making no provision for giving notice as to 
making proof of disability in case of the ins: unity of 
the insured, that none was required. It is further in- 
sisted that ine case Was submitted to the judge of said 
court for decision without a jury upon ‘‘the stipulation 
of facts and the exhibits attached,’’ and that the stipu- 
lation constitutes both the pleadings and the proot and 
supersedes the pleadings. In the view we take of the 
ease it will be unnecessary to determine whether Drake, 
by reason of having been adjudged insane was absolved 
from giving notice of' disability. 

It is not disputed that the policy was in full force 
and effect on October 13, 1927, when George C. Drake 
was adjudged insane and that all premiums had been 
paid and none were due until February 28, 1928. 

It is insisted by appellant that the correctness of 
the judgment depends upon whether the requirements 
of the disability rider as to due proof were complied 
with by the assured while the policy was in full force 
and effect. That the requisites are four in number: 

First, that the proof must be made while the policy 
is in full force and effect and no premium in default; 
second, the company must receive due proof at its 
Home Office; third, that the insured, before attaining 
the age of 60 years, had become totally and perman- 
ently disabled by bodily disease or injury originating 
after the delivery of the policy; fourth, that he will 
be permanently, continuously and wholly prevented 
thereby from performing or engaging in any business 
for compensation. 

As to the first requirement it is admitted that the 
company upon receipt of proof at its Home Office of 
the date of the beginning of the disability would know 
whether the premiums were in default. As to the 
contention as to whether the disability began before 
the insured reached the age of 60 years, it would ap- 
pear that the company would know from its records 
that the insured had not reached the age of 60 years. 

It is insisted that the two vital requirements are, 
that the company must have due proof not only that 
the insured was totally and permanently disabled, but 
it must also be shown that the disease or injury origi- 
nated after the delivery of the policy. 

If due proof was furnished the company that the 
insured was insane, and was confined in an asylum 
for the insane, that would be proof that he was totally 
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and permanently disabled within the meaning of the 
provisions of the policy and the company would also 
have notice that the disability originated after August 
31, 1925, when the rider was issued to Drake, from the 
certificate of J. N. English, medical examiner for the 
company, who certified that the insured was then in 
good health. 

Under the provisions of the policy only due proof 
is required. It does not require that it be given by 
the insured or that it be in writing or that it be made 
on blanks furnished by the company, and can be made 
any time while the policy is in full force and effect. 

The letter, written by Judge Isaaes on October 14, 
1927, the day after George C. Drake was adjudged 
insane, and received by the company at its Home Office, 
informed the company that said Drake was adjudged 
insane and committed to the State Insane Asylum at 
Jacksonville, Illinois. In our opinion this letter was 
due proof of total and permanent disability under the 
terms of the policy. 

Notice was given while the policy was in full force 
and effect and while no payment of premium was in 
default. It was received at the Home Office of the 
company and was made before the insured was 60 
years of age, which was known to the company and 
could be verified by the application of the insured in 
the possession of the company. The disability origi- 
nated after the delivery of the rider to the insured, 
as evidenced by the fact that its own physician exam- 
ined the insured just previous to the issuing of the 
rider and pronounced him then in good health, and 
was due proof under the terms of the policy that the 
insured was totally and permenently disabled and 
wholly prevented from performing or engaging in any 
business for compensation, gain or profit. 

The term ‘‘permanent disability’? does not mean 
perpetual, as used in the rider, but is used in the sense 
as being opposed to temporary, and this is shown by 
the provisions of the policy that provide that payment 
of premium will be waived during the continuance of 
such disability, and that payment of the annuity will 
not extend beyond the time of the continuance of the 
disability. 

In addition to this the company reserved the right 
under the terms of the policy, before approval of the 
proof of disability, to have any medical examiner, or 
other accredited representative of the company, make 
such examination of the insured relative to his dis- 
ability as the company might desire. 
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Instead of acting upon the notice of Judge Isaacs 
as to the insanity, and consequently the total and per- 
manent disability of George C, Drake, or making an 
examination of the insured relative to his disability, 
the company took the position that the due proof re- 
quired must be made upon forms furnished by it, as 
shown by the letter of W. G. Preston, its vice-president, 
in reply to the letter of Judge Isaacs. 

As evidenced by the exhibits attached to the stipula- 
tion of facts, the position of the company now is that 
due proof of total disability not having been given the 
company, and no premiums having been paid, that the 
policy lapsed and was cancelled. Under date of March 
15, 1930, in a letter to Edith Drake, wife of George 
C. Drake, she was informed that the interest not hav- 
ing been paid on the loan and the premium not having 
been paid and the policy having no value, it lapsed by 
reason of the provisions of the policy and note and 
was cancelled. Under date of March 9, 1928, and 
during the thirty days’ grace in which the insured was 
permitted to pay the premium that became due Feb- 
ruary 28, 1928, a letter was received by Judge Isaacs 
in which an inquiry was made as to whether George C. 
Drake had been discharged or whether he was still 
under mental disability. In other exhibits, consisting 
of letters to Edith M. Drake, the company referred 
to the disability of the insured, thus showing that it 
was fully aware of his mental disability. 

In the ease of Anderson v. The Inter-State Business 
Men’s Accident Assn. of Des Moines, 354 Il. 538, our 
Supreme Court in referring to what would be suffi- 
cient proof of death said: 

“Tt may be stated as a general rule that suffi- 
cient proof of death is made by evidence in any form 
which is substantial and trustworthy enough to unable 
the insurer to form an intelligent estimate of his rights 
and liabilities under the contract and any succinct and 
intelligent statement giving information called for by 
the policy, whether verified or not, or whether by eye 
witnesses or not, in the absence of some policy or stat- 
utorv requirement to the contrary, is sufficient to put 
the insurer upon inquiry to determine whether he is 
liable. The rule is well settled that contracts of insur- 
ance are to be construed liberally in favor of the 
insured and strictly against the insurance company. 
Budelman v. The Amer. Ins. Co., 297 Tl. 222. Neither 
the policy nor the statute requires claimant to use a 
prescribed form in making proof of loss, nor is it 
required that the proof of loss shall be verified.’’ 








4 





wh) 
si. 5 


— HAH 


sting no / 


P Y at he 









































J— * fe | oe 
+ — —— 
J Leu le bis) ae ip rs 
la! dettioog wt) donk -euatuibeane 
in? uw hited aT leyie Loving. 
j . a] ’ W 4 al 4 
X — — uit eu phere fi, 
Py Por if of Va, (ig ts, 4, j 
> yi iit ot) ane), 15 gesit 7 
» ata Tihot Te — 
7 ‘ r , ton bee Site 
' ; qt? 6 ow Lon beeerral “anilow 
4 ' ou ; weary So ii Bead | at 
we ti! obi nila codartl Ee 
f uf? fay Pelodt row SHE 
i? hie bine tol 7 
i 2 » afhto aoc 
' ’ f ad Lalinayns. iin 
' f ; fh eberl! off wath 9r 
4 fra Miura 
he re ; al — ring 
. oe — — ari 
1 ; ro — af Comal! oko ll 
, a f ith ei ji lite 
J * attl MS ⏑ ‘ee y1otial tn 4 
; J 3 nyt “hits . odt nd 
* hia) it hs ane vii aan J 
—* — be. hi sane 2 I ‘ 
hoe NS + %: “eh. aalf 
» L toe ue co Seo) one rare 
Ei en iiaeh Whi OT le; ha tly 
tif) ave Tene, af Batali Ae 
cde «f dosh Yo Ane auig 
oft H wi? dure tollaabectaa wh datthe 
3 * —ODDDDDOOOOODODO—— 


J 5* 
' j ot? Gul Mi? tail rf j iia 
: : i. a ; * 
i 1 ' ti itty abn? lias flolal 
- P : Tine J— ‘ls ele 
* 4a : ‘ ‘7 
* * 9— J ae td iA, © aliw 
11 —N ‘ } i lanes thet lA 
‘ | 4 


iter WIM WI Caiti ad 


x Shans. af 4 it ra 
- ‘ ‘ ' } Ri ue ola ra | tlwit 
, * + @tt $3? + lei fal al wh "ta 
: EY 4 torte 9 ile fro ls | a 
, ee Ly ee viet, oA Tlie wtanlohatt 
P *# . , re | itt vray ¢ Mf “ yl 
® * ‘ tal ⸗ 


reat bialiineng 


horney aft bad} —J——— 
> 


"we 


se 








Page 8 Gen. No. 8910 


In the case of Kelley v. United Benefit Life Ins. Co., 
275 Il. App. 113, the court in its opinion said: 

‘‘The provision for the waiver of premiums in the 
life policy sued on is that the insured shall furnish 
proof, satisfactory to the insurer at its Home Office, 
that he has become totally and permanently disabled 
by accident or disease. No condition is set out as 
to the manner in which the proof is to be furnished. 
It does not provide that the proof is to be in writing. 
The proof is such evidence of the truth of the matters 
asserted as tends to establish them. Contracts of in- 
surance are to be construed liberally in favor of the 
insured. When one has, in good faith, furnished proof 
sufficient to apprise the insurer of the character and 
extent of the claim, and no particular forms are re- 
quired by the policy or by statute, such person should 
not be barred because of the nature or manner in which 
the proof was submitted, provided such proof was 
actually submitted and the insurer had due notice 
thereof.’’ 

In this case it was not required that the notice of 
disability be made on the forms furnished by the com- 
pany, and in view of the mental disability of the in- 
sured the notice received by it in the letter of Judge 
Isaacs was sufficient to put the company upon inquiry 
to determine whether it was liable, and for that rea- 
son it can not defeat the claim on the ground that due 
proof was not made of such insanity and total and 
permanent disability. The judgment of the circuit 
court of Montgomery county is affirmed. 

Affirmed. 


(Ten pages in original opinion.) 
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PUBLISHED IN ABSTRACT 





In the Matter of the Estate of Orville J . Penwell, 
Deceased, Warren Penwell, 0. E. Penwell, Max H. 
Penwell and Pauline P. Craig, Appellants, v. 
The First National Bank of Danville 

. ° >. Q 
Illinois, Executor of the Will of <" | > 4 Fas : 
Orville J. Penwell, De- ~— Ww Aelde O 4 3 

ceased, Appellee. 


& 
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Appeal from the Circuit Court of Vermilion County. 
Aprit Term, A. D. 1935. 
Gen. No, 8913 Agenda No. 22 


Mr. Justice Davis delivered the opinion of the Court. 

This is an appeal by appellants, Warren Penwell, 
O. E. Penwell, Max H. Penwell and Pauline P. Craig, 
legatees and devisees named in the Last Will and Test- 
ament of Orville J. Penwell, deceased, from a judgment 
entered by the circuit court of Vermilion County on a 
hearing of objections to an item of $5,000.00, money 
paid out as attorney’s fees by the executor of said 
estate, appellee herein, the First National Bank of 
Danville, Illinois, and for which it has taken credit in 
its final report filed in the Probate Court of said coun- 
ty, the circuit court having overruled the objections of 
appellants to said item of attorney’s fees and held 
that $5,000.00 was a reasonable fee. 

The sole question for determination is as to whether 
the executor is entitled to a credit of $5,000.00 for the 
necessary and reasonable attorney’s fees incurred in 
relation to the settlement of said estate. 

By the terms of his will, after providing for the pay- 
ment of his debts, he gave, bequeathed and devised to 
Jeanette P. Miller his niece, all of his chattel property 
and certain real estate in Danville. 

All of the personal property and all of the real 
estate that he had at the time of his death (except that 
given to said Jeanette P. Miller) was devised and 
bequeathed to The First National Bank of Danville, 
in trust, upon the following terms and conditions, and 
for the following uses and purposes: To hold the 
same for a period of five years, and to pay the income 
from said real estate and personal estate to certain 
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named persons and distribute the same to the persons 
named in said will at the end of said period, the trustee 
to take charge of both the real and personal estate 
to be held in trust by it, and control, manage, direct, 
rent, lease, dispose of, sell, mortgage, improve, invest 
and re-invest the same, and to do all things pertain- 
ing to the execution of said trust. 

The estate was free of incumbrances of any kind, 
and was of the value of about $250,000.00, the personal 
property being valued at about $50,000.00. For in- 
heritance tax purposes said estate was valued at 
$202,000.00. 

The Final Report of the executor shows receipts of 
$49,599.62, and expenditures of $29,094.72, which in- 
cluded an item of credit of $5,000.00, attorney’s fees 
paid, leaving a balance of $20,504.89, said sum of 
$5,000.00 having been charged by Lewman & Carter, 
the attorneys employed by it, for services rendered 
said executor in the administration of said estate. 

From the testimony and exhibits it appears that 
Lewman & Carter, the attorneys representing the exe- 
cutor, performed all the necessary legal services ordi- 
narily required in an estate similar to this, where no 
extensive litigation ensues. Very few claims having 
been filed and only one contested. The attorneys ap- 
pearing on behalf of the executor in a partition suit 
instituted in Shelby county for the partition of cer- 
tain real estate in which the testator owned an un- 
divided interest and in which the executor was made 
a party defendant, and also devoting more time than 
is ordinarily required in the fixing of the state and 
federal inheritance taxes. 

While the title to the real estate devised in trust to 
The First National Bank of Danville, Illinois, vested 
immediately in the bank as trustee, the bank as exe- 
cutor in the performance of its duties in the adminis- 
tration of said estate was required to make inheritance 
tax returns both to the county clerk and the collector 
of internal revenue of all the property of said estate, 
including the property held in trust by it, and to pay 
the taxes assessed, and was personally liable for its 
payment and if necessary could sell so much of the 
property devised as would enable it to pay the taxes. 
It also devolved upon the executor to see that the tax 
was properly assessed. Lorenz v. Weller, et al, 267 
Til. 230; Cahill’s Ill. Rev. St., Chap. 120, par. 400. 

When an executor deems it advisable or necessary 
to secure the services of an attorney to enable him 
to properly discharge the duties of his office or to 
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represent him in any litigation in which the estate may 
be involved, he unquestionably has the right to retain 
counsel for such purpose, but the claim of such counsel 
for fees for services so performed is enforceable 
against such executor in his individual capacity and 
not against the estate. The right to allow to an exe- 
cutor credit in his account for reasonable and neces- 
sary attorney’s fees paid to said attorney for services 
in enabling such executor to properly and efficiently 
perform the duties of his office is undoubted. An 
executor will be given credit for all necessary and 
reasonable attorney’s fees incurred in relation to estate 
matters. Sprinkle v. Forrester, 162 Ill. App. 45. 

The proper mode of meeting the legitimate expenses 
of an administration is for the representative to make 
the necessary disbursements, for which he will be 
allowed credit in his account. In re-estate of Thurber, 
311 Ill. 211-215. 

Several members of the bar of Vermilion county 
testified as to the fair, usual, customary and reason- 
able attorney’s fees in probate matters, such as the 
one in question, and, basing their answers upon the 
services performed and upon the fact that the estate 
was valued at $250,000.00, fixed such reasonable fee at 
from $4,000.00 to $6,000.00. 

The amount that the executor is entitled to take 
credit for in its account is only the amount of the 
necessary and reasonable attorney’s fees paid for serv- 
ices rendered to it, as executor, and any fee paid for 
services performed for it, as trustee, cannot be taken 
credit for in its account as executor. Mercy Hospital, 
et al, v. Wright, Executor, 213 Ill. App. 634. 

It is true that the court should consider the opinion 
of the attorneys expressed by them in their testimony 
as to what is the usual, customary and reasonable 
charge for like services, yet under the facts in this 
case we are in duty bound to exercise our independent 
judgment to some extent in the fixing of the necessary 
and reasonable amount that the executor may take 
eredit for in its account. 

After due consideration of the evidence and the ne- 
cessary legal services performed for such executor, 
and the opinion of witnesses as to what is the usual, 
customary and reasonable charges for like services, 
the value of the estate administered, and the skill and 
ability necessarily required to properly perform such 
services and our own independent judgment as to what 
is a reasonable fee to be allowed, our judgment is that 
$3,000.00 is a liberal amount to be allowed the executor 
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for the necessary and reasonable fee to be paid by it 
for the services of an attorney in the administration 
of said estate. 

It is ordered that the judgment of the cireuit court 
of Vermilion county be reversed and said cause re- 
manded with directions to sustain the objections to 
said allowance of attorney’s fees and that an order 
be entered in said cause fixing the amount, for which 
said executor may take credit for money expended for 
attorney’s fees, at $3,000.00. 

Reversed and remanded with directions. 


(Five pages in original opinion.) 
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PUBLISHED IN ABSTRACT 


S. B. Hofsas, Plaintiff Appellee, v. Ira Monroe, Defend- 
ant Appellant. 


Appeal from Circuit Court of Piatt County. 
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R 


APRIL TERM, A. D. 1935. 2 8 a I eo 6 44 


Gen. No. 8894 Agenda No. 23 


Mr. Justice ALLasen delivered the opinion of the 
Court. 

On April 27, 1931, Ira Monroe, defendant herein, 
executed a promissory note to 8. B. Hofsas, plaintiff, 
in the sum of $210.85, with interest at the rate of 7 per 
cent per annum due September 1, 1931. This note had 
the usual provisions permitting a judgment by confes- 
sion in any court of record, and provided for the allow- 
ance of $32.00 attorney’s fees if judgment were confess- 
ed. On September 13, 1934, defendant paid plaintiff the 
sum of $50.00, which plaintiff applied to the account 
of interest, in the sum of $49.95, and 5 cents on the prin- 
cipal. On September 15, 1934, in the Circuit court of 
Piatt county, in vacation, on a complaint and cognovit 
the clerk entered judgment by confession in the sum of 
$949.80, and costs. Execution was issued immediately 
and returned by the sheriff on the same day ‘‘no prop- 
erty found’’. On the same day, upon the affidavit of 
N. E. Hutson, attorney for plaintiff, reciting the here- 
inbefore mentioned judgment, the issuance of an exe- 
cution to the sheriff, his return of ‘‘no property 
found’’, and the further averment that the defendant 
had no property within the knowledge of the affiant 
but believed that the State Bank of Hammond was in- 
debted to the defendant, a garnishee summons was is- 
sued against the State Bank of Hammond, and was 
properly served. Thereafter plaintiff filed interroga- 
tories to be answered by the garnishee defendant. The 
garnishee defendant answered that it had $141.05 in 
its possession due to the defendant. On October Ist, 
the Circuit court of Piatt county entered judgment on 
the interrogatories against the garnishee defendant, 
State Bank of Hammond, as garnishee, for the sum of 
$141.05, and no costs. 

On October 2, 1934, the defendant, Ira Monroe, 
filed a motion to set aside the judgment of $242.80 and 
for leave to plead. The motion set out that he was a 
resident of Douglas county, and not Piatt county, of 
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which the plaintiff and his attorney had knowledge, 
that a demand was made on him in Douglas county by 
the plaintiff, at which time he made a payment of $50.00 
upon the agreement that no further action would be 
taken by the plaintiff seeking to collect the note, until 
defendant had received certain funds from the sale of 
his crops; and that he was acting with due diligence 
upon his learning of the entry of said judgment. In- 
corporated in said petition was a notice to the State 
Bank of Hammond setting up practically the same mat- 
ter contained in the motion itself, but containing the 
additional statement that the defendant had no prop- 
erty in the county of Piatt, that the same was known to 
the plaintiff and his attorney; and calling upon the 
garnishee defendant, the bank, to make his defense for 
him as set out in the notice in the garnishee proceed- 
ings. The hearing on this motion was continued until 
October 11, 1934. On October 10, 1934, defendant, 
Monroe, filed a motion to vacate and set aside said 
judgment of October 1st and to quash the writ of gar- 
nishment, alleging the judgment of $242.80, on Septem- 
ber 15, 1934, in the Cireuit court of Piatt county, the 
issuance of the execution, and the return of the sheriff 
of Piatt county, ‘‘no property found’’ on September 
15, 1934, the affidavit of Hutson, the issuance of the 
garnishee summons, and service all on the same day; 
that no adequate and proper search for property was 
made by the sheriff prior to the return of the original 
execution; that defendant, Monroe, was not a resident 
of Piatt county and had no property in said county, all 
of which was well known to the plaintiff and his attor 
ney; that he had personal property sufficient in valne 
above any lawful liens or exemptions to satisfy the 
amount of said execution, interest and costs; praying 
that the judgment against the garnishee be vacated. 
On October 11, 1934, the court overruled defendant 
Monroe’s motion to set aside judgment of September 
15, 1934, and for leave to plead; also the petition of 
Trvin Quick to intervene. On November 2, 1934, the 
court overruled the defendant Monroe’s motion to va- 
cate the original judgment of garnishment and to set 
aside the garnishment writ. From this ruling of the 
court the defendant, Monroe, prosecutes this appeal. 
No errors relied upon for reversal are set out in 
appellant’s brief. However, a purported assignment 
of errors appears on page 14 of the abstract of record. 
Tt is claimed that the court erred in entering the judg- 
ment of October 1. 1934, for $141.05 against the State 
Bank of Hammond; second, that the court erred in 
overruling the motion of the defendant to vacate the 
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judgment and for leave to plead; third, the court erred 
in overruling the appellant’s motion to vacate and set 
aside the judgment and to quash the writ of garnish- 
ment. 

Inasmuch as the second assignment of error is not 
in accordance with the notice of appeal filed herein, 
and is not argued in defendant’s brief, it must be dis- 
regarded. The other two assignments of error relate 
to the ruling of the court denying the motion of defend- 
ant Monroe to vacate the judgment against the ear- 
nishee defendant, the Hammond State bank and to 
quash the garnishment writ and will be considered to- 
gether. The garnishment writ was issued pursuant to 
the statute providing for the issuance of the same. 
(Ill. State Bar Stats. 1935, Chap. 62, See. 1.) All of the 
proceedings were regular on their face. The motion sets 
up that the sheriff did not make a proper investigation 
before making his return, also that no execution was 
issued to the sheriff of Douglas county, where the de- 
fendant resided, and alleged in the petition that he had 
property sufficient to satisfy the judgment in Douglas 
county. The petition also sets forth that the defendant 
did not reside in Piatt county and had no property in 
Piatt County: That all of this was well known to the 
plaintiff and his attorney. 

It seems to us that the defendant can not complain 
that the sheriff of Piatt county did not make a sufficient 
investigation before making his return ‘‘no property 
found’’ when, as a matter of fact, defendant did not 
have any property in said county. No investigation, 
however minute, could have found any property of the 
defendant in Piatt county, if as a matter of fact none 
was in existence. Defendant insists that an execution 
had to be issued to Douglas county where the defendant 
resided, of which the plaintiff had knowledge, and 
proper return from the sheriff of Douglas county ‘‘no 
property found’’ obtained from the sheriff of that 
county before garnishment summons could issue. 

Some of the cases cited in support of that proposi- 
tion have to do with creditors’ bills brought under Il. 
State Bar Stats. 1935, Chap. 22, Sec. 49, which are not in 
point where use is made of the garnishment statute. 
The case of Chanute v. Martin, 25 Ill. 49, is a garnish- 
ment proceeding. It has no application to the case at 
bar because the defendant tendered property to the 
sheriff sufficient to satisfy the execution. No case has 
been cited, and we know of’ none where it has been held 
that execution must issue to the sheriff of a county 
other than the one in which the judgment was obtained, 
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and a return had thereon before a garnishment sum- 
mons could be issued. 

It appears to us that defendant’s motion to set aside 
the judgment against the garnishee and to quash the 
garnishment summons did not set up sufficient facts so 
that this court can say that there was any error in the 
trial court’s denial of the motion. The decision of 
the trial court is, therefore, affirmed. 

Order affirmed. 

(Seven pages in original opinion) 
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PUBLISHED IN ABSTRACT / } 
Barton County Rock Asphalt Company, a Corporation, 
Plaintiff and Appellee, v. The City of Jackson 
ville, IIinois, a Municipal Corporation, 
Defendant and Appellant. 


Appeal from Circuit Court, Morgan County. 


O 6 
Aprit Term, A. D. 1935. 2 8 a A G 4A ; 


Gen. No. 8896 Agenda No. 8 


— 


Mr. Justice ALLABEN delivered the opinion of the 
Court. 
Barton County Rock Asphalt Company, a corpora- 
tion, plaintiff appellee, brought suit against the City 
of Jacksonville, a municipal corporation, on May 10, 
1934. Defendant was properly served and filed answer 
to the original complaint. Various motions were filed 
by both parties hereto, and on September 26, 1934, 
plaintiff filed an amended complaint which, omitting 
caption, was as follows: 
“J. That on the 8th day of November, A. D. 
1932, at Jacksonville, Illinois, the City of Jackson- 
ville then being indebted to the plaintiff in the 
sum of Four Hundred Sixty-four and 40/100 Dol- 
lars ($464.40), then made and forwarded to the 
plaintiff by mail a certain warrant of the City of 
Jacksonville in words and figures following, 


to-wit : 
Series O. STATE OF ILLINOIS, 
Morgan County, ss. No. 0-8963 


City of Jacksonville, Ill., Nov. 8, '32 193 
TREASURER OF THE CITY OF JACK- 


SONVILLE. 
Pay to 
the order of Barton County Rock Asphalt 
Company $464.40 
City of 


Jacksonville $464. & 40 Cts. Dollars 
From STREET & PUB. IMP. FUND Fund. 
Countersigned F. A. Robinson, John J. Reeve, 
City Clerk. Mayor. 
Endorsed on the face of warrant: 
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PROTESTED For Non-payment 
Nov. 25, 1932. 

J. Allison Palmer, 

Notary Public. 

That afterwards, on the 25th day of No- 
vember, A. D. 1932, at Jacksonville, Illinois, said 
warrant duly endorsed by the plaintiff, was duly 
presented to the Treasurer of the City of Jack- 
sonville, defendant, for payment, but was not paid; 
that said warrant was thereupon duly protested 
for non-payment, of all of which due notice was 
given to the said City of Jacksonville. 

“3. That there was necessarily ineurred and 
expended as costs of said protest the sum of Three 
and 43/100 Dollars ($3.43). 

‘*4. That the Defendant is now indebted to the 
Plaintiff in the sum of Four Hundred Sixty-seven 
and 83/100 Dollars ($467.83), together with inter- 
est thereon from November 8th, 1932 at five per 
cent; that the Plaintiff is the owner and holder of 
the said Warrant and that the same and the debt 
represented thereby of the City of Jacksonville 
to the Plaintiff is due and unpaid. 

“WHEREFORE, Plaintiff demands judgment 
against the Defendant for the sum of Five Hun- 
dred Dollars ($500.00).’’ 

Defendant appellant’s motion to strike the amended 
complaint being overruled, it filed the following answer 
and counter claim (omitting caption) : 

“City of Jacksonville, a municipal corporation, 
defendant, by Orville N. Foreman, its attorney, 
answers the complaint of Barton County Rock 
Asphalt Company, a corporation, plaintiff, as 
follows: 


723) 
a. 


i 

“1, Defendant denies that there was neces- 
sarily incurred and expended as costs of protest 
on the alleged warrant the sum of three and 43/100 
dollars ($3.43), and charges that said costs of said 
protest, if amy, were unnecessary and in no way 
constitute a claim against this Defendant. 

“9. Defendant denies that it is now indebted 
to the plaintiff in the sum of four hundred sixty- 
seven and 83/100 dollars ($467.83), together with 
interest thereon from November 8, 1932, at 5% 
for the reasons hereinafter set forth. 

“‘3. Defendant denies that the warrant and 
the debt represented thereby of the City of Jack- 
sonville, defendant, to the plaintiff, is due and un- 
paid for the reasons as hereinafter set forth. 
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I: 

‘Wor a first defense, defendant, City of Jackson- 
ville, Illinois, a municipal corporation, says: 

‘1, That the alleged warrant in the complaint 
therein set forth arose out of the alleged purchase 
by the City of Jacksonville, on, to-wit: October 
19, 1932, of certain rock asphalt with the trade 
name of ‘BAR-CO-ROC”’, for use in its Street 
Department. 

“9. That Section 65.93, Chapter 24, Smith- 
Hurd Statutes of the State of Illinois, 1933, pro- 
vides that the City Council shall have power to 
provide by ordinance, that all the papers, printing, 
stationery, blanks, fuel and all the supplies needed 
for the use of the City, shall be furnished by con- 
tract, let to the lowest bidder. 

“3. That pursuant to the authority in said 
statute conferred and by virtue thereof, the ordi- 
nances of the City of Jacksonville provide in Arti- 
cle 1, Chapter XXXV of the General Ordinances 
of the City of Jacksonville, passed the 19th day of 
June, 1908, approved and published on the 22nd 
day of June, 1908, in words and figures as follows, 
to-wit: 

‘See, 1. ‘Whenever the City of Jacksonville 
shall require any lumber, brick, stone, sand, paper, 
printing, stationery, blanks, fuel or other supplies, 
the same shall be ordered by the city counsel of 
said city. And before the letting of any contract 
therefor by the city the probable cost of any such 
article or material shall be first ascertained for any 
period of time not exceeding one year, and when 
the expense thereof shall exceed the sum of one 
hundred dollars the contract shall be let to the 
lowest bidder in the manner hereinafter pre- 
scribed, and be approved by the mayor; provided, 
that any such contract may be entered into by the 
city clerk or other proper officer without advertis- 
ing for bids, by a vote of two-thirds of the alder- 
men elected to the city council. 

“<See, 2, ‘Whenever any such article or material 
shall be ordered by the city council, it shall be the 
duty of the city clerk to advertise in one or more 
newspapers of general circulation printed or pub- 
lished in said city, for proposals to furnish the 
articles or materials ordered by the city council, 
for the use of said city, for any period of time not 
exceeding one year. Such advertisement shall be 
published at least three times seven days before 
the day fixed for opening said proposals, and shall 
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state the conditions of the letting of such contract 
and the time and place the bids will be opened, and 
the right to reject any or all bids shall be reserved 
in the advertisement.’ That said ordinance was in 
full force and effect on, to-wit: The 19th day of 
October, 1932, and had been for a lone time prior 
thereto and is now in full force and effect. 

““4. That the price of the alleged purchase of 
rock asphalt exceded the sum of one hundred dol- 
lars ($100.00) ; that no advertisement for bids for 
the contract for the same was made; that none of 
the requirements of said ordinance were carried 
out; that the alleged purchase was void. 

“5. That the alleged warrant in this case was 
issued without any authority whatsoever, being 
issued for a void purchase and to pay a liability 
which did not then exist against the said City of 
Jacksonville, defendant herein. 


IIT. 

‘‘For a second defense, defendant, City of Jack- 
sonville, Illinois, a municipal corporation, says: 

‘1, That the alleged warrant in this case was 
issued in payment to the plaintiff for a car of rock 
asphalt under the trade name of ‘‘ BAR-CO-ROC”’, 
purchased by the defendant from the plaintiff on 
the 19th day of October, 1932. 

“2. That said warrant was issued on the 8th 
day of November, 1932, and said warrant was im- 
mediately forwarded to plaintiff at its usual place 
of business at Jantha, Missouri, by mail and was 
received by the plaintiff in the due course of mail. 

“3, That all funds of the City of Jacksonville 
in the hands of its Treasurer were during the 
month of November, prior to the 21st day of 
November, 1932, on deposit in the Ayers National 
Bank of Jacksonville, Illinois; that according to 
business usage warrants issued by the City of 
Jacksonville on its Treasurer were payable at said 
The Ayers National Bank of Jacksonville, Illinois; 
that plaintiff knew this business usage and that 
said warrant was payable at said The Ayers Na- 
tional Bank of Jacksonville, Illinois. 

“4. That said The Ayers National Bank of 
Jacksonville, Illinois, was closed by order of the 
Comptroller of Currency of the United States on, 
to-wit: November 21, 1932; that by virtue of the 
closing of said The Ayers National Bank of Jack- 
sonville, Illinois, the funds of the defendant on 
that date on deposit in said The Ayers National 
Bank of Jacksonville, Illinois, were sequestered 
and in a large part lost to this defendant; that a 
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dividend of only 10% has been paid to this defend- 
ant on its claim against said The Ayers National 
Bank by reason of its funds on deposit therein 
prior to its closing as aforesaid. 

“0. That defendant at all times subsequent +o 
the issuance of said warrant and prior to the clos- 
ing of the said The Ayers National Bank as afore- 
said, had ample funds on deposit in said Bank with 
which said warrant could have been paid if pre- 
sented for payment. 

‘*6, The plaintiff did not present said warrant 
for payment either to the Treasurer of the City of 
Jacksonville, defendant aforesaid, or to said The 
Ayers National Bank of Jacksonville, until the 
25th day of November, 1932; that by the use of due 
diligence plaintiff could have presented said war- 
rant prior to the closing of said The Ayers Na- 
tional Bank of Jacksonville, Illinois, either to the 
Treasurer of defendant or to the said The Ayers 
National Bank of Jacksonville, Illinois; that plain- 
tiff failed to use due diligence in presenting said 
warrant for payment; that by reason of the fail- 
ure of the plaintiff so to present said warrant with- 
in a reasonable time after its issuance and receipt 
by the plaintiff of the same, the defendant was 
prejudiced thereby to the extent of the loss on the 
share of funds belonging to the defendant in said 
The Ayers National Bank of Jacksonville, [linois, 
applicable to the payment of said warrant; that 
said loss amounts to Three Hundred Ninety-seven 
and 96/100 Dollars ($397.96). 

“7, That by reason thereof the sum of Three 
Hundred Ninety-Seven and 96/100 Dollars 
($397.96) is paid on said warrant and constitutes 
a satisfaction thereof pro tanto. 


IV. 
Counter OLAIM. 

„And by way of counter claim to the plaintiff’s 
pretended cause of action the defendant alleges 
as follows: 

“Defendant re-alleges the allegations in para- 
graphs 1 to 5, inclusive, of Section III hereinbe- 
fore set forth. 

“6, That plaintiff did not present said warrant 
for payment either to the Treasurer of the City of 
Jacksonville, defendant aforesaid, or to said The 
Ayers National Bank of Jacksonville, Illinois, until 
the 25th day of November, 1932; that by the use 
of due diligence plaintiff could have presented 
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said warrant prior to the closing of said The 
Ayers National Bank of Jacksonville, Illinois, 
either to the Treasurer of defendant or to the said 
The Ayers National Bank of Jacksonville, IIli- 
nois; that said plaintiff negligently delayed to 
present said warrant for payment prior to the 
closing of the said The Ayers National Bank of 
Jacksonville, Illinois, either to the Treasurer of 
the defendant or to said The Ayers National Bank 
of Jacksonville, Illinois; that by reason of the 
negligence of the plaintiff in so failing to present 
said warrant within a reasonable time after its 
issuance and receipt by the plaintiff of the same, 
the defendant was prejudiced thereby to the ex- 
tent of the loss of the defendant on the share of 
funds belonging to the defendant in said The 
Ayers National Bank of Jacksonville, Illinois, 
applicable to the payment of said warrant; that 
said loss amounts to Three Hundred Ninety-Seven 
and 96/100 Dollars ($397.96). 

“‘7, That by reason of the negligence of the 
plaintiff in so failing to present said warrant with- 
in a reasonable time after its issuance and receipt 
by the plaintiff of the same, the defendant was 
injured in the sum of Three Hundred Ninety-Seven 
and 96/100 Dollars ($397.96). 

‘““Wherefore, the defendant demands judgment 
by reason of its said counter claim; for the sum 
of Three Hundred Ninety-Seven and 96/100 Dol- 
lars ($397.96).’’ 

(Affidavit omitted.) 
To which the plaintiff filed the following replication 
and motion to strike: (Caption omitted.) 

“In reply to Defendant’s, The City of Jackson- 
ville, Illinois, a Municipal Corporation, Answer, 
Plaintiff, Barton County Rock Asphalt Company, 
A Corporation, by its attorney, William N. Hair- 
grove, says: 

“J. That there was necessarily incurred the 
protest fees in Paragraph 1 of Section 1 of the 
Answer filed herein, and of this the Plaintiff puts 
itself upon the country. 

“9 That the matters and things set up in 
Paragraphs 2 and 3 to Sub-Section 1 are merely 
conclusions based on reasons set forth in Sub-See- 
tion 2, and Plaintiff moves to strike said Para- 
graphs 2 and 3 of Sub-Section 1, and all of Section 
2, and for grounds for its said motion, the Plain- 
tiff shows to the Court that the Ordinance set out 
in Section 2, and alleged as made pursuant to the 
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Statutes of the State of Illinois therein referred 
to, that the Statute gave no power to the City of 
Jacksonville, and Defendant had no power to pass 
such an Ordinance and had no power, under said 
Section, to pass any valid Ordinance with such 
provisions, except for City supplies for the use of 
the City, while, as appears from the said Second 
Section, the debt incurred in this cause is for 
material furnished for street purposes and not 
for city supplies. 

‘‘Wherefore, the City was without such powers 
concerning the subject of this suit, and such ordi- 
nance is void in so far as it covers any matter out- 
side of supplies for the said City. 

“3. And Plaintiff, by Its Attorney, further 
alleges: 

“‘That Section 3 of said Answer is insufficient 
and states no legal defense to the Complaint. 

4. And Plaintiff further says that the Coun- 
ter Claim, being based on the matters set out in 
the Third Section of said Answer, is without merit 
and must stand or fall with the Third plea. 

““Wherefore, the Plaintiff now moves the Court 
to strike Paragraphs 2 and 3 of Section 1, and 
to strike all of Sections 2 and 3, and to strike the 
Counter Claim now remaining on the files of this 
Court, and that they be held for nothing esteemed 
for the reasons given, and for the further reason 
that it does not appear that the warrant was not 
regularly issued, and that the Mayor and Clerk 
of the Defendant in issuing said warrant were 
duly authorized and empowered so to do, and even 
if so, the City having received on the purchase 
the benefit and use of the material furnished, 
and the Plaintiff having parted with the value 
thereof for the benefit of the City, the City would 
thereby be estopped to set up as a defense its own 
irregularities in the exercise of the power to pur- 
chase. 

“Wherefore, the Plaintiff prays that the said 
parts of said Answer and Counter Claim be 
stricken from the files herein.’’ 

Upon hearing on plaintiff appellee’s motion to 
strike the answer and counter claim of the defendant 
appellant said motion was allowed; whereupon de- 
fendant appellant asked the Court to strike sub-section 
1 of paragraph I of its answer, and elected to stand 
on the pleading. The court, after hearing all the evi- 
dence, found the issues in favor of the plaintiff, and 
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assessed the plaintiff’s damages in the sum of $515.65; 
the order concludes: 

‘Tt is therefore ordered, adjudged and decreed 
by the Court that the plaintiff do have and recover 
of and from the defendant, the City of Jackson- 
ville, IIlinois, a Municipal Corporation, the sum 
of $515.65 and costs of suit, to which the defendant 
excepts.’’ 

It is from this judgment that the defendant has pro- 
secuted this appeal. The errors urged for reversal 
are that the court erred in allowing plaintiff’s motion 
to strike the answer and counter claim of the defendant 
as to all parts covered by plaintiff’s motion; the court 
erred in entering judgment against the defendant; the 
court erred in entering judgment in the amount of 
$515.65. We will dispose of the errors assigned in the 
reverse order for convenience. It is claimed that the 
court should not have entered judgement in the amount 
of $515.65 because the ad damnum was $500.00. This 
can be disposed of very quickly because in the case 
cited by defendant, Mitchell v. Supreme Lodge of the 
Modern American Fraternal Order, 155 Tl. App. 183, 
an opinion of this district, it is pointed out that objec- 
tion must be made at the time judgment is entered or 
the same will be waived. The record does not dis- 
close that any specific objection was made to the dis- 
crepancy between the ad damnum and the amount of 
the judgment at the time the judgment was entered, 
so that the court was not in error when it entered the 
above judgment. The second ground is that the court 
erred in entering judgment against the defendant. 
The court struck all the pleas, and the counter claims, 
whereupon the defendant elected to stand on the plead- 
ings. If the court was correct in its ruling as to strik- 
ing all the pleadings and the defendant elected to 
stand on the pleadings there was nothing for the trial 
court to do but enter judgment for the plaintiff. No 
error was committed by the trial court in so doing. 

The first assignment of error goes to the propriety 
of the court’s allowing plaintiff’s motion to strike the 
answer and counter claim of defendant. Plaintiff sub- 
mits two reasons why the answer setting up the ordi- 
nance does not apply to this case. The ordinance pro- 
vides that whenever the city of Jacksonville requires, 
any lumber, brick, stone, sand, paper, printing, sta- 
tionery, blanks, fuel, or other supplies, before the 
letting of any contract the probable cost shall be ascer- 
tained, and when the expense shall exceed the sum of 
$100.00 the contract shall be let to the lowest bidder 
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after the city clerk has advertised in a newspaper for 
proposals, and that none of the requirements were 
complied with. It appears to us that what was con- 
templated by the ordinance in the purchase of supplies, 
was the purchase of those articles which are in gen- 
eral use by the city at all times, and which have to be 
replaced at frequent intervals, and that the rock 
asphalt under the trade name ‘‘BAR-CO-ROC”’ was 
a material, and not supplies, and that it did not come 
within the purview of the ordinance. (Bartlett v. City 
of Lowell, 201 Mass. 151.) It would, therefore, follow 
that the trial court properly struck that part of the 
answer which set up the ordinance as a defense. The 
remainder of the answer and counter claim which was 
stricken by the court, on plaintiff’s motion it is claimed 
was erroneously done because in its motion the plain- 
tiff did not set up any particular ground. A reading 
of that part of the motion, addressed to Sections 3, 4, 
and the counter claim, discloses that it was clearly the 
intent of the pleader to attack the sections for the 
reason that there was no legal duty on the plaintiff to 
use any diligence in the presenting of the warrant in 
question after it was received. It seems very clear 
that this was understood by all parties to this proceed- 
ing, and while slightly irregular in form we believe 
sufficient to raise the question. 

The warrant was merely an order by the City of 
Jacksonville on the treasurer to pay $464.40 to the 
Barton County Rock Asphalt Company. It was not 
a negotiable instrument. (Stratton v. Kinney County, 
137 S. W. 1170.) We know of no case which holds that 
where one sends out an order drawn on himself he can 
complain because the order was not presented in due 
course of business. As a matter of fact, the time con- 
sumed between the mailing of the warrant and its pre- 
sentation was not great, but in any event, we do not 
feel that the plaintiff was subject to the diligence re- 
quired had it received an instrument which was negoti- 
able. It, therefore, appears to us that the trial court 
properly struck all of the answer and the counter claim, 
and properly entered judgment in this case. The judg- 
ment, therefore, is affirmed. 

Judgment affirmed. 


(Thirteen pages in original opinion.) 
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PUBLISHED In ABSTRACT * 


Mary H. Scott, Administratrix of the Estate of S. 
Walter Scott, Deceased, Appellee, v. Janet 
Tick, Appellant. 


Appeal from Circuit Court, DeWitt a! 3 | — 
Aprit Term, A. D. 1935. 


Gen. No. 8897 Agenda No. 24 


Mr. Justice Funron delivered the opinion of the 
Court. 


This is an appeal from a judgment entered in the 


Cireuit Court of DeWitt County in the sum of 


$10,000.00 awarded to appellee and against appellant 
as damages under the Injuries Act for the death of 
appellee’s intestate in an automobile accident on 
October 29, 1932. 

The declaration consisted of five counts. The first 
and second counts charged general negligence; the 
third count violation of the Motor Vehicle Act by fail- 
ing to stop at a traffic stop sign before entering an 
intersection; the fourth count failure to stop at a stop 
sign and failing to yield the right of way to an auto- 
mobile approaching from the right; the fifth count 
excessive rate of speed, greater than was reasonable 
and proper, having regard to the traffic and use of 
the way. 

The suit was instituted against the appellant and 
Jacob Tick, her father. The first count of the declara- 
tion charged joint negligence on the part of both de- 
fendants, and all the other counts charged that Jacob 
Tick was the owner of a Buick automobile which was 
under the care and management and driven by his 
servant, the appellant, Janet Tick. The appellant and 
the other defendant, Jacob Tick, both filed separate 
pleas of not guilty and Jacob Tick filed a special plea 
denying that the appellant Janet Tick was then and 
there his agent or servant and averring that she was 
not employed by him to drive the automobile mentioned 
in the declaration. 

By agreement of parties, Jury was waived and a trial 
had before the court. At close of the plaintiff’s testi- 
mony Jacob Tick was dismissed as a party defendant. 
The court found in favor of the appellee and awarded 
her damages against appellant Janet Tick in the sum 
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of $10,000.00, upon which finding judgment was entered 
for that amount and costs of suit. 

The testimony shows that Hlinois State Bond Issue 
Route 48 ran north and south and intersected with 
State Bond Issue Route 120, which ran east and west, 
one-half mile north of Weldon, DeWitt County, Tli- 
nois. On October 29th, 1932, the decedent S. Walter 
Scott and Mary H. Scott, his wife, the appellee, and 
their two-year-old son started from Decatur, Ilinois, 
with Chicago as their destination. They were travel- 
ing in a Chevrolet coach, going by way of Weldon, 
Illinois, over Route No. 48. The decedent was driving 
the car. Route No. 48 had no stop signs at this par- 
ticular intersection, but stop signs were placed on each 
side of Route 48 on Route 120, making Route 48 a 
through highway and requiring traffic to stop on Route 
120 before crossing the intersection. Both decedent 
and the appellee had been over both highways before 
and were familiar with these facts. The Scott car, 
driven by the decedent, approached this intersection 
about nine o’clock in the morning going north; upon 
reaching the intersection of the two routes, it collided 
with a Buick car driven by the appellant. 

The appellee testified that she was sitting on the 
right side of the front seat with the baby on her lap; 
that prior to reaching the intersection they had been 
driving between thirty and thirty-five miles an hour, 
but as they approached the intersection decedent 
slowed down and looked both ways, took his foot off 
the gas and put on the brakes. Appellee further tes- 
tified that when they were approximately twenty-five 
or thirty feet from the intersection she glanced from 
the right to the left and saw no car; that there was a 
corn field at the southwest corner of the intersection 
which obstructed the view to the west on Route 120; 
that she again looked just as they entered the inter- 
section and no car was in sight; that the Chevrolet was 
at that time going approximately twenty to twenty-five 
miles an hour straight ahead across the intersection; 
that when she first saw the Buick car it was between 
the stop sign and the center of the intersection, about 
ten feet from their car; that immediately thereafter 
the Buick car struck the Chevrolet on the left side 
about the middle of the car; that the decedent was 
thrown violently from the car and the Chevrolet trav- 
eled on northward about seventy or eighty feet across 
the ditch and into the highway fence on the east side 
of Route No. 48. It is conceded that when the decedent 
was picked up he was unconscious and died as a result 
of his injuries on November Ist, 1932. 
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C. L. Cruthers, a witness for appellee, testified that 
he was driving west on Route No. 120 towards this 
intersection and was going to turn on Route 48 towards 
Decatur. He stated that he saw the Chevrolet approach- 
ing the intersection from the south and the Buick from 
the west. In his judgment the Chevrolet was traveling 
about thirty-five miles an hour and slowed down as it 
neared the intersection. He could not tell whether the 
Buick stopped at the intersection or not, as it was 
directly on a line with him. He saw the impact and 
the Tick car turned to the north or northeast and the 
Scott car proceeded on north for a considerable dis- 
tance. On cross-examination he stated that he was 
driving about forty to forty-five miles per hour and 
that the Scott car was coming at about the same rate 
of speed when he first saw it; that after the accident 
the Tick car was at the northeast corner of the inter- 
section, with two wheels on the slab and two wheels 
off and facing west; that at the intersection the pave- 
ment is unusually wide, practically double the regular 
width. 

C. A. Bell testified that he was traveling south on 
Route 48 near the intersection and he observed the 
Scott car coming from the south and the Tick car com- 
ing from the west when he was approximately one 
hundred and fifty yards distant. He had a clear and 
unobstructed view of both cars. In his judgment both 
cars were traveling at about the same rate of speed; 
that the Tick car did not stop at the stop sign before 
entering the intersection. 

Mary Bell, wife of C. A. Bell, testified that she was 
riding in the car with her husband, and that when they 
were about eighty or one hundred feet from the inter- 
section she saw the Tick car approaching the inter- 
section at the rate of forty-five or fifty miles an hour; 
that it did not stop at the stop sign before entering 
the intersection. 

The appellant testified that she lived in Clinton, Illi— 
nois, and was twenty-seven years old and the daughter 
of Jacob Tick; that on the day in question she was 
driving from Clinton to Champaign in company with 
her mother and Mrs. Green, both of whom were riding 
in the rear seat; that she was traveling about thirty 
miles per hour; that as she neared the intersection she 
noticed the stop sign and stopped her car; that just 
south of where she stopped there was a field of corn; 
that she looked to the south and to the north and then 
started across the intersection very slowly; that she 
was shifting and still in second gear when she noticed 
another car coming from the south; that it seemed to 
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be right upon her and she put her foot down upon the 
brake and held the wheel tight; that her car seemed to 
whirl around and spin to the north; that when her ear 
stopped it had turned around and was facing Clinton 
in the northeast part of the intersection; that she did 
not see Mr. or Mrs. Bell at the scene of the accident: 
that she was familiar with the intersection and knew 
that there was a stop sign on the west side of Route 48 
where it crossed Route 120 and that there was no stop 
sign on Route 48 at this intersection. She further stated 
that the corn field on her right prevented her seeing 
the other car at the stop sign. 

Sophia Green, who was riding in the back seat of 
the car driven by appellant, testified that at the time 
of approaching the intersection she was talking with 
Mrs. Tick and did not notice the stop sign; that appel- 
lant did stop her car on the west side of this intersee- 
tion before she started across; that she did not see any 
of the other cars until after the collision which hap- 
pened in the middle of the intersection. 

Mrs. Jacob Tick, mother of appellant, testified that 
she was also riding in the back seat of the Buick car 
with Mrs. Green; that she did not know just how the 
accident happened, but that her daughter stopped at 
the stop sign before entering the intersection. 

Appellant argues that the judgment should be re- 
versed, first, because of the contributory negligence of 
the decedent; second, the lack of ordinary care on the 
part of plaintiff intestate; third, variance between the 
declaration and the proof and fourth, that the award 
is excessive. Appellant stresses the fact that appel- 
lee’s decedent was not exercising due care because he 
drove into the intersection at a high and excessive rate 
of speed. This statement is not supported by the pre- 
ponderance of the oral testimony. The disinterested 
witnesses who were in the best position to view the 
Chevrolet car all state that decedent was driving along 
the highway at a reasonable rate of speed and that he 
slowed down as he approached the crossing. It is urged 
that the physical facts tend to prove that decedent 
entered the intersection at a reckless rate of speed 
because the decedent’s car proceeded on north after 
the collision for a distance of about eighty feet, break- 
ing a guy wire and the highway wire fence. However, 
when it is remembered that decedent was immediately 
thrown from the car at the time of the collision and 
no one left to control the movements of the ear, it is 
not surprising. Appellant further says that the Buick 
car weighed 4,000 pounds and the Chevrolet 2,700 
pounds, and decedent’s car being struck in the middle 
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on the left side, that if appellant had been driving rap- 
idly and decedent slowly the Buick car would have 
plowed right through the other car. This argument 
loses its effect when it is remembered that appellant 
turned her car to the north and that it appeared to spin 
around so that her car was struck on the right fender. 
Physical facts are proper evidence to be considered 
with the other evidence in a case: Johnson v. Duke, 247 
App. 242. They are oftentimes of material aid where 
oral testimony is lacking, but in this case there were 
so many eye witnesses that there is no doubt as to how 
the collision occurred, or as to the approximate rate 
of speed at which decedent was traveling. We believe 
the Court was entirely warranted in finding that the 
decedent was not guilty of contributory negligence. 
Both parties were familiar with the intersection and 
both were experienced drivers, with knowledge of the 
stop signs and rules governing drivers of motor 
vehicles on the highway. At this particular crossing 
or intersection, the north and south highway had been 
planned as a through highway because of the erection 
of proper signs by State highway authorities. It is 
contended by the appellant that even though decedent 
was traveling on a through highway and had the right 
of way at the intersection, it did not follow that he 
might continue onward wholly regardless of any other 
automobile approaching the intersection, citing the 
recent case of Thomas v. Buchanan, 272 App. 308, and 
applying the doctrine laid down in that opinion to the 
facts in this case. While that case was reversed in 
the Supreme Court on another point, 357 Ill. 270, the 
facts are quite dissimilar. In that case the driver of 
the decedent’s car saw the other car approaching the 
intersection in ample time to stop or avoid the acci- 
dent, and did not do so. In this ease the decedent had 
the right to assume that drivers of cars approach- 
ing the intersection from the west would not fail to 
halt at the stop sign, and would have their cars under 
control, so as to give preference of the right of way 
to him if it became necessary for the safety of others 
using the highway. Thomas v. Buchanan, 357 Ill. 270. 
There was no requirement that he stop before entering 
the intersection and we feel that he operated his car 
with due car and caution and in the same manner as 
any ordinarily prudent person would do under like 
or similar circumstances. The preponderance of the 
evidence shows that appellant did not observe the stop 
sign and drove on to the crossing without materially 
slacking her speed. If she had stopped her car as she 
testified and then proceeded at a low rate of speed, 
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she would have been able to control the automobile so 
that she could avoid collision without difficulty. 

There was no variance between the pleadings and 
the proof in this case. The first count charged joint 
negligence, but all the other counts charged Jacob Tick 
with negligence only by and through his servant, Janet 
Tick. They were not charged as joint tort feasors and 
there was no attempt to prove a joint tort on the part 
of both defendants. Under the decisions of our 
Supreme Court it is proper to charge master and 
servant with joint negligence in the declaration and 
to permit a verdict to be entered against one defendant 
alone. Lindquist v. Hodges, 248 Ill. 491; Skala v. 
Lehon, 343 Ill. 602. In this case the court found that 
because of the failure of the plaintiff to prove any re- 
lationship of principal and agent or master and serv- 
ant between the defendant Jacob Tick and the appel- 
lant Janet Tick, that on proper motion the defendant 
Jacob Tick should be and was dismissed. It was ap- 
proved practice and procedure for the trial to continue 
against appellant alone. 

Appellant lastly complains that the damages allowed 
by the court were excessive. S. Walter Scott, at the 
time of his death, was an expert accountant, earning a 
salary of $200.00 per month. He had a wife and one 
child dependent upon him for support; was thirty-two 
years of age and had an expectancy of life in excess 
of twenty-nine years. It is difficult to measure the 
exact amount of damages to be awarded in such cases, 
but we find no difficulty in saying under the facts 
proved in this case that the amount of the verdict was 
not excessive. 

Because of the reasons expressed, we believe the 
judgment of the Circuit Court should be affirmed. 

Affirmed. 


(Seven pages in original opinion.) 
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In the Matter of the Estate of William H. Goodwin, a 
Minor. In the Matter of the Petition of S. E. 
Brittingham, Guardian of the Estate of 
William H. Goodwin, a Minor, Appellee, 
v. The Vermilion County Building 
Association, a Corporation, 
yon TT A 
et al., Appellants. J or. 1 WA. 6 A 4 Uf 


Appeal from Circuit Court of Vermilion County. 
Aprit Term, A. D. 1935. 
Gen. No. 8898 Agenda No, 9 


Mr. Justice Funron delivered the opinion of the 
Court. 

This is a similar case to the matter of the Petition 
of Rheba Shanks Harris, formerly Rheba Shanks, 
Guardian of the Estate of James Albert Shanks, a 
minor, v. The Vermilion County Building Association, 
a Corporation, et al., decided at this same term of 
Court. 

The facts, differing only in detail as to names, dates 
and amounts, are substantially the same. The same 
questions as to the jurisdiction of the Probate Court 
and its power to exercise general chancery jurisdiction 
over questions concerning trust funds are involved 
The Cireuit Court on appeal was limited to the same 
jurisdictional subjects as that of the Probate Court. 
Tn this case it rendered judgment against appellants 
for the sum of $1,310.60 and required the officers and 
directors of the Vermilion County Building Association 
to take any and all steps that might be necessary, 
proper and legal to cause said corporation to pay such 
judgment. Upon the authority of our opinion in the 
above ease the judgment of the Circuit Court was 
erroneous and it is, therefore, reversed and remanded 
with directions to dismiss the Petition for citation. 

Reversed and remanded with directions. 


(Two pages in original opinion. ) 
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The Vermilion County Building Association, a Corpo- 
ration, Appellant, v. Fred W. Coffing’. and 
Jane R. Coffing, Appellees. { 
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Mr. Justice Fuuron delivered the opinion of the 
Court. 

This was a bill to foreclose a mortgage brought by 
Appellant against Claude A. Johnston, Mazama S. 
Johnston, Fred W. Coffing, Jane R. Coffing and M. L. 
Coutant. The principal amount of the mortgage was 
the sum of $8000.00, made and executed in 1927 by 
Claude A. Johnston and wife. The mortgagors Claude 
A. Johnston and his wife and the Defendant M. L. 
Coutant did not file any pleading or answer to 
the Complaint but made default. In January 1928 
Johnston and wife conveyed the premises to the Appel- 
lee, Fred W. Coffing and in said conveyance the 
grantees assumed and agreed to pay the mortgage 
indebtedness upon the premises involved. In November 
1928 Fred W. Coffing and wife conveyed the premises 
to the defendant M. L. Coutant. The Appellees filed 
an answer to the bill alleging that they were not the 
owners of the premises described in the bill of com- 
plaint at the time the proceeding was started and 
were not proper parties thereto; that they executed 
the deed of conveyance to M. L. Coutant, but at the 
time the same was delivered Coutant was acting as 
the agent of the Appellant; that the deed was delivered 
upon the understanding that it was for the use of the 
plaintiff and was delivered in complete satisfaction of 
the mortgage and of the assumption of said mortgage 
and that there was a complete satisfaction and dis- 
charge of the liability of Coffing and wife. The answer 
further alleged that neither of the Appellees at any 
time were stockholders or members of the Appellant 
Association. The evidence shows that on December 
31st, A. D. 1927, Johnston and wife executed a contract 
with the Appellant covering indebtedness of $8000.00, 
loaned in full payment of 80 shares of stock in the 
Appellant corporation and agreed to pay the loan 
back in weekly installments. On the same date they 
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executed a mortgage upon the premises in question, 
securing the payment of the loan of $8000.00 mentioned 
in the contract. Both the contract and mortgage pro- 
vided that foreclosure could not be made until there 
had been a default of six months in the payment of 
dues, interest, fines ete. A certificate of stock was 
issued to Johnston on the same date certifying that 
he was the owner of the 80 shares. No indorsement 
or transfer of this certificate of stock was ever made 
to Coffing and wife. On February 13th, 1928 and real 
estate was conveyed by Johnston to Coffing and wife 
containing the assumption clause, and on November 
19th, 1928 the premises were conveyed by Coffing and 
wife to Coutant. On June 11th, 1931, the Appellant 
filed the bill of foreclosure in this case. No payments 
were made upon the indebtedness after February 1929. 

The testimony of Appellee Coffing shows that at and 
prior to the time the deed was made to him as grantee, 
Coutant was a director in the Appellant Association; 
that Harvey C. Adams was the Secretary of the As- 
sociation; that prior to the deed of conveyance to 
Coutant, the Appellee Fred W. Coffing, went to the 
office of Appellant and saw Mr. Coutant, who had an 
office on the first floor of the same building as Appel- 
lant Association; that Appellee told Coutant that he 
was financially embarrassed and could not meet his 
obligations and asked Coutant to take a deed for the 
premises and release him. Coffing further testified 
that Coutant said that he would let him know within 
a few days and that he went back and talked with 
Mr. Adams, the Secretary of Appellant; that later on, 
both Coutant and Adams. said they would take the deed 
and release Coffing and his wife; that the said deed 
was prepared, executed by Coffing and wife and de- 
livered; that he did not notice at the time that the 
deed was made to Coutant instead of the Association ; 
that for more than two years subsequent thereto no 
notices of any kind were sent to the Appellees concern- 
ing default in the payments upon said indebtedness. 

Appellee Coffing further testified that both the See- 
retary Adams and the defendant Coutant aereed to 
accept the said deed in full satisfaction of the said 
mortgage to Appellant and to release him and his wife 
from any liability thereon. The evidence further 
shows that Coutant was the agent for the Appellant 
in looking after their real estate matters and that fre- 
quently he had taken title to several pieces of prop- 
erty as trustee for Appellant Association; that prior 
to the delivery of the deed Coffing’s attorney Mr. 
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Bookwalter met Coutant and told him that he had sent 
Coffing up to the Association to make the deed in ques- 
tion. Bookwalter testified that he had made such a 
statement to Coutant and told him further that Coffing 
was heavily indebted and he thought it would be a 
good deal for the Association because it would save 
them the costs of foreclosure. 

Coutant denied many of the material features of 
Coffing testimony and by way of explanation of the 
transfer testified that Coffing desired to transfer the 
real estate because Johnston, the grantor, was sup- 
posed to rent the property and pay the dues to the 
Appellant Association; that he, Coffing, was friendly 
with Johnston and he did not want to do anything 
that would interfere with such friendship and that 
Coutant was to rent the property for Coffing. Adams, 
the Secretary, denied having accepted the deed on the 
part of the Appellant Association and stated further 
that when Coffing delivered the deed to Coutant, he 
notified him that the conveyance of the title would in 
no way release him from the obligation to the Appel- 
lant Association. This statement was denied by 
Coffing. 

While several questions are argued in the briefs of 
counsel in this case, the major question is one of fact 
and that is as to whether the Appellees Fred W. Cof- 
fing and wife conveyed all of their interest in the real 
estate in controversy to M. L. Coutant, as trustee, for 
the Appellant Association in consideration of the Apel- 
lant releasing all liability against them by reason of 
owning the property and assuming the mortgage there- 
on. The cause was referred to a Master in Chancery 
who took the testimony and found in favor of the 
Appellees and against the Appellant Association. The 
case was heard on exceptions to the Master’s report 
by the Cireuit Court, who entered a decree confirming 
the Master’s report and dismissing the bill for want 
of equity. 

There is a direct conflict in the testimony of Coffing 
and Bookwalter on the one side and Coutant and 
Adams for the Appellant. The Master expressly found 
that title was taken in the name of M. L. Coutant for 
the benefit of the Appellant Association; That the 
mortgage and the fee title were therefore owned by 
the same party and a merger resulted, extinguishing 
all liability upon the mortgage; that the mortgage debt 
having been satisfied by the merger no action remained 
upon the covenant in the deed to assume and pay the 
mortgage. It is contended by Appellant that the 
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burden of proof rested upon Appellees to prove that 
the deed from them to M. L. Coutant was by agree- 
ment between them and Appellant, made in full satis- 
faction and discharge of the mortgage from the 
Johnstons to Appellant by a preponderance of all of 
the evidence, and that in this respect the Appellees 
had wholly failed. While it is understood that the 
Master saw and heard the witnesses and viewed all 
the circumstances covered by this transaction and the 
Court should give the findings of such Master due 
consideration, the final question for this Court is, ‘‘was 
the decree rendered by the Chancellor the proper one 
under the law and the evidence?’’ Hoelscher v. Hoel- 
scher, 322 Ill. 406. Thatcher v. Kramer, 347 Tl. 601. 

We have read the testimony quite carefully and are 
convinced that the findings of the Master are warranted 
by a preponderance of evidence in this cause. We have 
not attempted to review the same in detail but it seems 
to us unlikely that M. L. Coutant, an employee and 
director of Appellant Association, would take over the 
title to the premises involved in this proceeding when 
the payments on the mortgage were more than eight 
months inarrears, hold the title to the same for more 
than two years without collecting any rent or making 
any reports to the Appellees; or that the Appellant 
Association would permit a conveyance of the title to 
one of its directors and employees to run for the same 
period of time without some notice to Appellees that 
they were in default in the payment of weekly install- 
ments. We are convinced that the testimony of Appel- 
lees is more convincing as to the facts surrounding 
the transaction between the Appellees and M. L. 
Coutant and that the Master was correct in finding 
the issues on the question of merger in favor of the 
Appellees. 

Since we believe that Appellees have proved by a 
preponderance of the evidence that the Appellant As- 
sociation obtained title from the Appellees and placed 
the same in the name of M. L. Coutant for their use 
and benefit and that such contract and transaction 
operated as a merger and a discharge of the mortgage 
indebtedness it is not necessary for us to review in 
this opinion the other questions raised in the briefs 
of counsel. For the reasons above set forth the decree 
of the Circuit Court of Vermilion County will be 
affirmed. 

Affirmed. 

(Five pages in original opinion.) 
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